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In the Court of Appeals of the District of Columbia. 


r No. 2608. 

^ William Berl, Appellant, 

hC VS. 

H. Rozier Dulany, Tnistee, &c. 


a Supreme Court of the District of Columbia. 

Equity. No. 25494. 

William Berl, Complainant, 
vs. 

II. Rozier Dulany, Trustee of the Estate of Thomas E. Waggaman, 

Bankrupt, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to-wit: 
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(2) The defendant is a citizen of the United States and a resi¬ 
dent of the District of Columbia and is the duly elected appointed 
and qualified trustee of the estate of Thomas E. Waggaman, a bank¬ 
rupt, who was adjudicated such by this Honorable Court sitting as a 
Court of Bankruptcy, in Bankruptcy cause numbered 301, on the 
26th day of September, A. D., 1904, and is sued as such trustee. 

(3) That heretofore, on the loth day of January, A. D., 1903, 
the complainant, loaned the said Thomas E. W aggaman the sum 

of Nineteen Thousand Dollars, and took from him as security 
2 for the payment of said loan the promissory note of said 
Waggaman, for said sum, dated on said last-mentioned date, 
payable to the order of complainant in one year after its date, with 
interest at the rate of six per cent, per annum, payable quarterly, 
and thereafter, on the 15th day of April, A. D., 1903, he loaned the 
said Whiggaman the further sum of One Thousand Dollars, and took 
from him as security for the payment thereof his promissory note for 
said sum, dated on said last-mentioned date, and payable to the 
order of complainant in one year from its date, with interest at the 
rate of six per cent, per annum, payable quarterly. True copies of 


said notes are hereto attached, marked respectively “Exhibit No. 


and “Exhibit No. 2” and are prayed to he read and considered as 


part hereof. 

(4) That the said Thomas E. Waggaman, at the dates of the mak¬ 
ing of said loans, and at the date of the aforesaid adjudication in 
bankruptcy, was seized and possessed, in fee simple, of a certain tract 
of land, in the County of Washington, District of Columbia, known 
as and being the subdivided portion of Cleveland Park, according to 
plats recorded in the office of the Surveyor of the said District in 
Liber County 9 at page 71 and Liber County 10 at page 4, with the 
exception of certain lots therein which had theretofore been sold 
and conveyed to certain parties, after the making of said subdivis¬ 
ions, by sundry deeds of record among the land records of said Dis¬ 
trict and which complainant is informed and believes it is unneces- 


sarv to her 



lat prior to tne making of said loans tne subject oi 
the same had been variously considered and discussed between com¬ 
plainant and the said Waggaman, with the result that the proposi¬ 
tion with respect thereto was finally embodied in a letter from said 
Waggaman to your complainant dated the 23rd day of December, 
A. D., 1902, a true copy of which is hereto attached marked “Ex¬ 
hibit No. 4” and is prayed to he read and considered as a part 
hereof. The proposition embodied in said letter was accepted by 
complainant, and the money advanced by him as aforesaid, and he 
had no idea until after the adjudication in bankruptcy, as aforesaid, 
that the deed of trust therein referred to and proposed to be given, 
had not in fact been duly executed and placed of record. 

(7) That complainant is informed and believes that the proposed 
deed of trust was actually prepared but was never placed of record, 
and he likewise upon information and belief avers that the same has 
now been lost or misplaced and can not be found. Complainant fur¬ 
ther avers that he is informed and believes and expects to prove by 
competent testimony, at the hearing of this cause, that the money so 
advanced by him, was actually expended upon and about the said 
tract of land, in the payment 1 of taxes, theretofore existing incum¬ 
brances upon said property, either principal or interest or both, the 
repayment of other sums spent in improving the same, and for the 
making of further improvements thereon, and otherwise enhancing 
the value thereof and of the interest of the said W aggaman 
therein. 

5 ( 8 ) That as a further evidence of the agreement of the 

said Waggaman as to the security to be given for said loans, 
he wrote and sent to the complainant a letter of date the 18th day of 
Januarv \ D , 1904, reciting that complainant’s said notes, that is 
the notes of the said Waggaman held by complainant, were secured 
upon said tract of land, a true copy of which said letter is hereto 
attached, marked “Exhibit No. 5” and, is prayed to be read and con¬ 
sidered as a part hereof. . _ _, T - _ 

(9) Complainant has not received from said W aggaman °r from 

anvone for him, anv part of the principal of said loans nor has he 
received any interest thereon for the period since the loth day of 
July 1904 to which date interest was paid in full in accordance with 

the tenor of said notes. _ , . - - 

(10) Complainant is informed and believes that there is now of 

record, a certain deed of trust upon the aforesaid property, m Liber 
1838 at folio 461 et seq. of the land records of the District of Colum- 




that the facts and circumstances aforesaid, and the agree¬ 
ments and recitals in the ahove-enumerated notes and letters signed 
by the said Waggaman, constitute in Equity and good conscience a 
mortgage upon all the interest of the said Waggaman in the said tract 
of land at the date of the said loans, subject only to the aforesaid pre¬ 
existing deed of trust and subsequent purchasers or incumbrancers 
for value without notice, and that the same should he so regarded, 
and that he should he decreed to have a lien upon said property for 
the said tract of land therefor, and that the same should he sold in 
satisfaction thereof. Complainant has no desire to interpose any ob¬ 
stacles in the way of sales of said property by the said defendant as 
trustee, as aforesaid, if his rights hereunder shall he recognized in 
disposing of the proceeds. 

Premises considered, complainant being without remedy at law, 
prays: 

T. That process issue against the defendant requiring him to ap- 
jear and answer the exigencies of this bill. 

IT. That a lien he established and declared in his favor upon all 
the interest of the said bankrupt in the aforesaid tract of land, held 
by him at the date of his adjudication in bankruptcy and now vested 
in his said trustee, the defendant, for the sum of twenty thousand 
dollars with interest at the rate of six per cent, per annum. 
7 from the 15th day of July A. P., 1904, subject only to incum¬ 
brances existing prior to the 15th day of January, A. D., 
190.°,. and to the rights of subsequent purchasers for value, without 
notice as hereafter ascertained. 

TIT. That said land be sold in satisfaction of said lien and that a 
trustee he appointed to make such sale. or. in the alternative, that if 
the same he sold by the defendant as trustee as aforesaid that he be 
required to hold the proceeds of any sale or sales thereof made by 
him subject to the order of the Court in this cause. 

TV. That the defendant be restrained and enjoined from paying 
out anv of the proceeds of sale of any of the aforesaid property sold 
by him. otherwise than as directed by the court herein, hv its order 
hereafter to be passed. 

V. That complainant have such other and further relief as the 
equities of the case may seem to the Court to require. The defend¬ 
ant to this suit is H. Rozier Pulanv, trustee. 

W. BERT,. Complainant. 


MTLLAN & SMITH. 

Solid tor ft for Complainant. 
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8 State of Delaware, 

New Castle County: 

William Berl complainant in the foregoing bill being duly sworn 
upon his oath says: 1 have read the foregoing bill by me subscribed 
and know the contents thereof, and the facts therein stated as of 
personal knowledge are true; those stated as upon information and 
belief he believes to he true. 

W. BERL. 

Subscribed and sworn to before me this 15th day of June, A. D., 
1905. 

[seal.] MOSES WEIL, 

Notary Public. 


Amendments to Original Bill. 
Filed July 24, 1911. 


Now comes the plaintiff, under leave of Court first had and ob¬ 
tained, and before the filing of any answer or replication, and 
amends his original bill herein in the following particulars, viz: 

1. By adding at the end of the Tenth paragraph of said bill the 
following: 

“That the property hereinbefore described is part of a larger tract 
“ of land described in and covered by said deed of trust in this para- 
“ graph mentioned, which said deed of trust is, as to that part of said 
“ larger tract not covered by the agreement between complainant 
“ and said Waggaman, a first lien; and complainant is informed and 
“ believes that all of said larger tract is being sold by the defendant 
“ under the arrangement aforesaid. He therefore avers that he is 
“ entitled to have the proceeds of that part of said larger tract not 
“ embraced in his agreement with said Waggaman, first applied to 
“ the satisfaction of the said indebtedness secured by said deed of 
“ trust, to the end that the property upon which it was agreed, as 
“ aforesaid, that he should have a deed of trust, shall, to the extent of 
“ such proceeds, be relieved of the lien of such prior incum- 

10 “ brance. Complainant is also informed and believes that 
“ no notes, other than those held by him as aforesaid, were 

11 issued or negotiated under or on account of the proposed deed of 
“ trust mentioned in the preceding paragraphs hereof. 

2. By adding to the Third prayer of said bill, at the close thereof, 

the following, viz: , + , , 

“That defendant be required to apply the proceeds of that part ot 
“ the real estate covered by the deed of trust referred to in the Tenth 
“ paragraph of this bill and recorded in Liber 1838 at folio 461 et 
“ seq . of the Land Records of the District of Columbia not embraced 
“ in the agreement between complainant and said W aggaman, to the 
“ satisfaction of the indebtedness secured by said deed of trust, before 
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“ resorting, for such purpose, to the proceeds of the portion embraced 
“ in said agreement. 

MILLAN & SMITH, 
Attorneys for Plaintiff. 

(Endorsed.) 

Leave to file this July 24th 1911. 

WRIGHT, Justice. 

11 Answer. 

Filed November 3, 1911. 

* * * * * * * 

This defendant, now and at all times hereafter, saving to himself 
all and all manner or benefit or advantage of exception or otherwise 
that can or may he had or taken to the many errors, uncertainties, 
•and imperfections in the said hill contained, for answer thereto or to 
so much thereof as he is advised it is material or necessary for him 
to make answer unto, answering, says: 

(1 A 2) This defendant admits the averments of paragraphs one 
and two of the hill touching the identity of the parties to this suit 
and the adjudication declaring Thomas E. Waggaman a bankrupt 
by an order passed in the Supreme Court of the District of Columbia, 
holding a court of bankruptcy, on the 26th day of September, 1904. 

(3) Answering paragraph three of the bill, this defendant says that 
he knows nothing of his own knowledge with regard to the alleged 
loans of money made by the complainant to the said Thomas E. 
Waggaman on the 15th day of January, 1903, and the loth day of 
April, 1903, or the alleged delivery of the promissory notes as in said 
paragraph averred. This defendant, therefore, calls for strict pi oof 
interests as trustee in the premises, or the interests of the unsecured 
of said averments in so far as the same may in any way affect his 

creditors of the said Thomas E. Waggaman. 

(4) Answering paragraph four of the bill this defendant 

12 says that it is true, as in said paragraph averred, that in Jan¬ 
uary and April, 1903, the said Thomas E. Waggaman was 

seized and possessed, subject to the lien of a deed of trust to secure a 
large sum of money, of a tract of land in the District of Columbia, 
known as and being the subdivided portion of Cleveland Park, and 
defendant has been informed that subsequent to April, 1903, and 
prior to said adjudication in bankruptcy on the 26th day of Septem¬ 
ber 1904, the said Thomas E. Waggaman made many sales of lots 
in said subdivision. Defendant is advised that when he qualified as 
trustee in bankruptcy as aforesaid on the 14th day of December, 
1904. all right, title and interest and estate of the said Thomas E. 
Waggaman became vested in him, this defendant, as such trustee, 
subject onlv to the lien of the aforementioned deed of trust. 

(5 & 6) ‘This defendant knows nothing of his own knowledge of 
the averments of paragraphs five and six of the bill and calls for strict 
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proof of said averments in so far as they affect his interests as trus¬ 
tee in the premises. 

(7) Answering paragraph seven of the bill, this defendant says 
that shortly after his qualification as trustee as aforesaid, he caused 
an examination of the public land records to be made by the Colum¬ 
bia Title Insurance Company of the District of Columbia and was 
informed by that company that there was no such deed of trust of 
record in said public land records as that referred to in the said 
seventh paragraph of the bill, or any deed of trust of record in which 
said described land was conveyed, purporting to secure the 

13 said twenty promissory notes of $1,000 each, also referred to 
in said paragraph. And this defendant further says that 

after his qualification as trustee as aforesaid there were turned over 
and delivered to him, as such trustee, many deeds and deeds of trust, 
made and acknowledged by the said Thomas E. Waggaman, or by 
one or the other of his employees in whose names titles to lands be¬ 
longing to him had been placed, but no unrecorded deed of trust 
was then or at any time delivered to the defendant wherein any lots 
in said subdivided portion of Cleveland Park were conveyed for pur¬ 
poses indicated in said seventh paragraph. Immediately after the 
bill in this cause was filed, this defendant caused other and further 
examinations to be made of the books, records and papers so as afore¬ 
said turned over to him as trustee, but no such deed of trust as that 
referred to in said seventh paragraph of the bill could lie found. 

Further answering the averments of said paragraph, this defend 
ant says that he knows nothing of his own knowledge of the way in 
which money advanced by the complainant to the said Thomas E. 
Waggaman, if any money was so advanced as alleged, which this de¬ 
fendant does not admit, was expended by the said Thomas E. Wag¬ 
gaman, and calls for strict proof of said averments, if material to the 
interests of this defendant as trustee in the premises. 

(8 & 9) Answering the averments of paragraph eight of the bill 
this defendant says that he knows nothing of his own knowledge 
with regard to the letter in said paragraph mentioned and re- 

14 ferred to and calls for strict proof of the authenticity thereof. 
This defendant also calls for strict proof of the averments of 

paragraph nine, touching the payments made on account of said al¬ 
leged loan. 

(10) Answering the averments of paragraph ten of the bill this 
defendant says that when he qualified as trustee of the said Thomas 
E. Waggaman and formally took possession of his estate, real and 
personal, he, this defendant, was informed that William A. Gordon 
and J. Iloldsworth Gordon, as executors of the last will and testa¬ 
ment of the late Osceola C. Green, held a note dated October 14, 
1893, for $103,000, with interest at five per cent., which note was 
signed by the said Thomas E. Waggaman and was given for deferred 
payments of purchase money of said land. At the request of this 
defendant the said William A. Gordon and J. Iloldsworth Gordon 
furnished this defendant with a statement showing that on the said 
14th day of April, 1904, there remained due on said note the sum of 
$74,434.16, up to which date interest had not been paid in full. 
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titled to have said property relieved of the payment of said $60,000 
trust by the appropriation thereto of any other property of said bank¬ 
rupt. 

On information and belief the defendant charges that at the time 
said letter was written said Thomas E. Waggaman was indebted to 
the plaintiff in the sum of $13,000 and upward, represented by a note 
long past due, and that the amount advanced subsequent to that date 
did not exceed the sum of $6,000. 

And this defendant further shows that all of the lands included 
in said subdivision have been sold except a few unavailable 

17 lots of the estimated value of about $4,500. 

Further answering said bill, this defendant says that he is 
advised by counsel that the said alleged letters of the said Thomas E. 
Waggaman addressed to the complainant, not being matter of record, 
do not constitute a lien on said subdivided portion of Cleveland Park 
superior to the lien of this defendant as trustee as aforesaid. And in 
this connection this defendant shows that subsequent to April, 1903, 
and prior to said adjudication in bankruptcy, the said r lhomas E. 
Waggaman, at that time the apparent owner of said land, subject 
only to a deed of trust to secure about the sum of $65,000, became in¬ 
debted to divers persons in an amount exceeding, to wit, the sum of 
$150,000, the same being for moneys intrusted to said Waggaman 
for investment, for which notes of one or the other of his clerks, hav¬ 
ing no financial responsibility, were given, all ot which notes bore 
the personal guaranty of the said 1 homas E. \\ aggaman. 

The defendant is also advised by counsel that it was the duty of 
the complainant, if he intended to claim a lien on said lands for such 
alleged advances, as set up in his bill, to require seasonable compli¬ 
ance by the said Thomas E. Waggaman with his said alleged con¬ 
tract to secure the complainant for the moneys claimed to have been 
advanced by him, while it was in the power of the said Thomas E. 
Waggaman so to do; and that complainant’s neglect so to assert his 
sakf claim, to the prejudice of persons extending credit as aforesaid 
to the said Thomas E. Waggaman, operates as a bar to the grant¬ 
ing of the relief prayed by the complainant in his said 

18 bill. 

(11) This defendant is advised that the averments of the 
eleventh paragraph of the bill are conclusions of law and that it is 
not necessary that, he should answer said averments. 

And having fully answered said bill, or so much thereof as he is 
advised it is necessarv or material for him to make answer unto, this 
defendant prays to be hence dismissed with his reasonable cost in 

this behalf most wrongfully incurred. 

And as in duty bound this defendant will e\ei pray &e. 

HENRY ROZIER DITTANY, Trustee. 

0 

MADDOX & GATDEY, 

Attorneys for Defendant. 


2—2608a 
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Said statement also showed that between April 14, 1904 and July 
21. 1904, divers payments had been made by the said Thomas E. 
Waggaman on account of said note aggregating $8,474, thus reduc¬ 
ing the amount secured by said deed of trust to the sum of 
about $65,960.16. 

Xo further payments on account of said note were made until 
April. 1905, at or about which time this defendant, out of sales of 
lot** of said subdivision, commenced making payments and continued 
to do so until about the 5th day of May, 1909, when said note was 
paid in full. The aggregate of payments made hv this de- 
15 fendant on account of said indebtedness and the interest 
thereon, all out of the proceeds of sales of lands in said sub¬ 
division, was $73,205.87. 

This defendant further paid out of said sale proceeds taxes on 
lands in said subdivision and miscellaneous expenses connected with 
sales of portions thereof, an aggregate of $12,188.08. # 

The entire gross proceeds of the several sales of lots in said sub¬ 
division made by this defendant amounted to $128,325.79. De¬ 
ducting from this aggregate the amount paid in full of said note so 
as aforesaid held hv William A. Gordon and J. Holdsworth Gordon 
($73.205.37). and the amount paid out for taxes and miscellaneous 
pxnense* ( $12,188.08) and there remains in the hands of this de¬ 
fendant. on account of said sales, the sum of $42,932.34. Of this 
amount $15,420 are in cash and the balance m deferred purchase 
monev notes bearing interest at the rate of five per cent. 

\nswering so much of the amendment to said paragraph 10, hied 
herein on the 24th dav of Julv, 1911. as avers that no notes other 
than those held by the plaintiff were issued or negotiated by the said 
Thomas E. Waggaman under or on account of the said proposed deed 
of trust this defendant says that he has no knowledge thereof, am 
if said averment be material to the issues in this cause, this defendant 

calls for strict proof thereof. 

Further answering the averments of said amendment, this defend¬ 
ant in and by the letter of said Thomas E. Waggaman, 

‘dated December 24. 1902 and referred to in the sixth para- 
16 graph of the bill of complaint, which the plaintiff alleges was 
the proposition accepted hv him with regard to said alleged 
loan it is distinctlv stated and specified that the papers for the pro¬ 
posed trust on the subdivided portion of Cleveland ark. which the 
plaintiff alleges had been the subject of discussion between himself 
a n d the said Thomas E. Waggaman, were being prepared and the 
total amount to be secured thereby was $259,000 divided into notes 
of $1 000 each ; that for any amount advanced by the plaintiff to 
him lie, the said Thomas E. Waggaman, would R|ve his personal 
note secured hv the deposit as collateral of the said $1,000 notes 
equal in amount to the sum so advanced; and it was further stated 
in said letter that the proposed deed of trust was to he a second trus , 
1 hWt to *t prior trust given for deferred payments of purchase 
nSv louS toabo,U the sun, of *60.000. This defendant is 
advised bv counsel that even if entitled to enforce said contract a. 
against the land proposed to be conveyed in said trust, he is not en- 
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titled to have said property relieved of the payment of said $60,000 
trust by the appropriation thereto of any other property of said bank¬ 
rupt. 

On information and belief the defendant charges that at the time 
said letter was written said Thomas E. Waggaman was indebted to 
the plaintiff in the sum of $13,000 and upward, represented by a note 
long past due, and that the amount advanced subsequent to that date 
did not exceed the sum of $6,000. 

And this defendant further shows that all of the lands included 
in said subdivision have been sold except a few unavailable 

17 lots of the estimated value of about $4,500. 

Further answering said bill, this defendant says that he is 
advised by counsel that the said alleged letters of the said Thomas E. 
Waggaman addressed to the complainant, not being matter of record, 
do not constitute a lien on said subdivided portion of Cleveland Park 
superior to the lien of this defendant as trustee as aforesaid. And in 
this connection this defendant shows that subsequent to April, 1903, 
and prior to said adjudication in bankruptcy, the said Thomas E. 
Waggaman, at that time the apparent owner of said land, subject 
only to a deed of trust to secure about the sum of $65,000, became in¬ 
debted to divers persons in an amount exceeding, to wit, the sum of 
$150,000, the same being for moneys intrusted to said Waggaman 
for investment, for which notes ot one or the other of his clerks, hav¬ 
ing no financial responsibility, were given, all of which notes bore 
the personal guaranty of the said Thomas E. \\ aggaman. 

The defendant is also advised by counsel that it was the duty of 
the complainant, if he intended to claim a lien on said lands for such 
alleged advances, as set up in his bill, to require seasonable compli¬ 
ance by the said Thomas E. Waggaman with his said alleged con¬ 
tract to secure the complainant for the moneys claimed to have been 
advanced by him, while it was in the power of the said Thomas E. 
Waggaman so to do; and that complainant’s neglect so to assert his 
said°claim, to the prejudice of persons extending credit as aforesaid 
to the said Thomas E. Waggaman, operates as a bar to the .grant¬ 
ing of the relief prayed by the complainant in his said 

18 bill. 

(11) This defendant is advised that the averments of the 
eleventh paragraph of the bill are conclusions of law and that it is 
not necessary that he should answer said averments. 

And having fully answered said hill, or so much thereof as he is 
advised it is necessary or material for him to make answer unto, this 
defendant prays to be hence dismissed with his reasonable cost in 

this behalf most wrongfully incurred. 

And as in duty hound this defendant will ever pray &c. 

TTENRY ROZIER DULANY, Trustee. 


MADDOX & GATLEY, 

Attorneys for Defendant. 
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District of Columbia, ss: 

Henry R. Dulany, being first duly sworn deposes and says: I have 
read over the foregoing answer by me subscribed and know the con¬ 
tents thereof | the matters and tilings therein stated as of my per¬ 
sonal knowledge are true and those stated upon information and be¬ 
lief I believe to be true. 

HENRY ROZIER DULANY. 

Subscribed and sworn to before me this 3d day of November A D 
1911. 

[seal.] ROB'T E. P. KREITER, 

Notary Public, D. C. 

19 Replication. 

Filed December 5. 1911. 


1 he plaintiff joins issue with the defendant on his answer herein 
filed. 

MILLAN & SMITH, 

Attorneys for Plaintiff. 

Amendment of Answer. 

Filed November 27, 1912. 


And now comes the defendant, and with leave of the court first 
had and obtained, amends the answer heretofore filed by him in this 
cause by adding thereto on page five, before the clause beginning 
“The defendant is also advised*’ at the bottom of said page, the fol¬ 
lowing : 

Further answering said bill this defendant says that the books and 
records of the bankrupt now in bis possession show that during the 
last six or eight years of his business life Thomas E. Waggaman gave 
as collateral security for money borrowed by him, except for such 
as was borrowed from financial institutions, notes signed by one or 
the other of his clerks bearing the marginal notation that they were 
secured by some one or other of the different pieces of real 
20 estate in which he had the entire or only a partial interest, 
legal or equitable. The notes so margined were put into 
what the bankrupt denominated “List No. 1.’’ This list always re¬ 
mained in his custody. To persons leaving with him money for in¬ 
vestment he issued notes signed bv clerks in bis office for the several 
amounts, which notes recited that they were secured on List No. 1. 
and represented to said persons that the notes in List No. 1 were of 
undoubted security on Washington real estate. 

Shortly after the said Waggaman was adjudicated a bankrupt, the 
Marshal was appointed receiver of his effects by the bankruptcy court 
and List No. 1 was turned over to the Marshal as such receiver. Said 
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list then consisted of divers notes, so as aforesaid signed and mar¬ 
gined, aggregating $1,274,537.60. All of these notes were turned 
over by the Marshal to the defendant on his qualification as trustee 
of the said bankrupt and have ever since been continuously in his 
possession. In the notes received from the Marshal were four dated 
and for amounts as follows: Mav 16, 1897, $52,720.99; August 10, 
1898, $31,019.53; December 4,' 1899, $10,000 and May 3, 1901, 
$20,000, aggregating $113,740.52, all margined as being secured on 
Cleveland Park, or the “Green Tract,” another way of designating 


said property in the records of the bankrupt. 

As the records of said bankrupt disclose, in the spring of 1902 he 
was indebted to the Catholic University of America in a large sum of 
money, to wit, $876,168.96, for which notes of Waggaman’s 
21 clerks in varying amounts had been issued, all represented as 
security on List Xo. 1. On demand of said T niversitv there 
were taken out of said list, in the spring of 1902, notes aggregating 
within a few hundred dollars of the amount of aggaman’s said in¬ 


debtedness to the University. In August, 1910. acting under the in¬ 
structions of this Honorable Court sitting in bankruptcy, the defend¬ 
ant compromised the controversy between himself as trustee of said 
bankrupt and the said University, and paid the latter a considerable 
sum of money, in consideration whereof and as a part of said com¬ 
promise settlement he received lrom said 1 niversitv all notes so as 
aforesaid taken out of said List No. 1 for said University, except such 
as had meantime been paid, which amounted to about the sum of 
$90,000. In the parcel of notes so received from the said University 
were two margined as secured on Cleveland Park, dated and for 
amounts as follows, November 29, 1897, $15,000 and April 19, 1899, 


$10,000, aggregating $25,000. 

The six notes so margined are now in the hands of the defendant, 
as trustee, aggregating the sum of $138,740.42, and the defendant is 
advised and so charges that said notes are superior in point of lien 
on the propertv designated as security to the claim of lien asserted by 
the plaintiff in this cause. 

The defendant has been informed and believes and so believing 
offers to prove that Thomas E. Waggaman never represented to the 
plaintiff or to anyone else, either verbally or in writing, or authorized 
anv person or persons for him or in his behalf, to make such 
22 representations, that the two notes for $19,000 and $1,000 re¬ 
spectively, signed as before shown hv said Thomas E. \\ agga- 
man, were secured, or were intended so to be, by deed of trust on 
Cleveland Park property belonging to him, or otherwise secured than 
as stated in said notes, or otherwise than as said notes in List Xo. 1 

were secured, that is by marginal notation. 

The defendant is advised hv counsel learned in the law that any 
right, of lien the plaintiff mav have against said property known as 
Cleveland Park, hv reason of the matters and things set up and com¬ 
plained of in his bill in this cause filed, is junior and inferior to the 
equities of holders of notes secured in part by the aforesaid six notes 
which form- a part of List No. 1 at the time of the bankruptcy of 
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Thomas E. Waggaman and now in the care and keeping of this de¬ 
fendant as trustee. 

MADDOX & GATLEY, 
Attorneys for Defendant. 


Order Granting Defendant’s Motion for Rehearing. 

Filed February 17, 1913. 

******* 

On consideration of defendant's motion for a rehearing of this 

case, filed herein on the 10th day of February, 1913, it is, this 17th 

dav of February, ordered that said motion he and it is hereby 
• ' 

chanted. 

Til OS. IT. ANDERSON, Justice. 


23 


Opinion. 


Filed July 10. 1913. 


This is a suit to declare a lien in favor of the plaintiff upon the 
interest of Thomas E. Waggaman, bankrupt, in the tract of land de¬ 
scribed in the bill and now vested in the defendant as trustee in 
bankruptcy. The lien claimed is for $20,000 with interest at 6 % 
from July 15, 1904, subject only to existing incumbrances referred 

to in the bill. 

The answer tiled by the defendant denied: 

(1) Existence of equitable lien claimed. 

(2) Right of plaintiff to now assert it, because of alleged laches. 

(3) Right of plaintiff in any event to assert it as against trustee 
in bankruptcy, because not recorded pursuant to §499 D. C. Code. 

It appears from said answer that the land in question has been 
sold, excepting a few lots of the estimated value of $4,500, and that 
the net price realized, after payment of the first trust, taxes and ex¬ 
penses upon the land sold was $42,932.34. The proceeds of sale 
stand, of course, in the place of the land itself for all purposes of this 

Sllit. ; . 

The Court is of opinion that die evidence in the case establish- the 

existence of the equitable lien claimed as against Waggaman, and 
further that the claim to such equitable lien is not barred by laches, 
but, in view of the recent opinion of the Court of Appeals in 
24 Dulany v. Morse. 41 W\ I.. R. 52, it would seem that this un¬ 
recorded equitable lien is void as against the trustee in bank¬ 
ruptcy under §499 D. C. Code. Although in the previous case of 
Crosbv v. Ridout. 27 App. D. C. 481, 494-495, the Court of Appeals 

“For stronger reasons such an equitable lien is superior to the 
claims of general creditors. Creditors mentioned in the section 
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(499) of the Code just noted mean creditors who in the interval of 
time have fastened upon the property for the payment of their 
debts, and not general creditors.” 


yet in their recent opinion in Dulany v. Morse, supra, although the 
case of Crosby v. Ridout is not referred to therein, they distinctly 


state: 

“It is clear that the statute (§499 D. C. Code) places no obligation 
upon the grantee to record a deed or mortgage for his own protec¬ 
tion against the grantor or persons with notice, but, as suggested, it 
is the creditors of Waggaman without notice who are assailing 
Clarke’s title. Against such, Clarke’s only protection lay in strict 
compliance with the requirements of the recording act. * * * 

In both cases the trustee in bankruptcy, as the representative of the 
general creditors, resisted the claim because not recorded, and the 
Court of Appeals held in the case last decided that the word “cred¬ 
itors” used in §499 I). C. Code included general creditors and enti¬ 
tled them to resist an unrecorded deed or mortgage. This latest 
construction placed by the Court of Appeals upon §499 D. C. Code 
is binding upon this Court, and, accordingly, a decree must be en¬ 


tered dismissing the bill. 


THOS. H. ANDERSON, Justice. 


25 


Decree. 


* 


Filed July 11. 1913. 

* * * * * 


* 


This cause coming on to be heard, upon the pleadings and proofs, 
was argued bv counsel and duly considered. Thereupon, it is now, 
this 11th day of July, 1913, by this Court and the authority thereof, 
adjudged, ordered and decreed that the bill of complaint herein be 
and it is hereby dismised, with costs. 


Bv the Court: 


THOS. IJ. ANDERSON, 

Associate Justice. 


From the foregoing decree the plaintiff, in open court, note*? an 
appeal to the Court of Appeals, and the penalty of the bond for costs 
on *aid appeal is hereby fixed at one hundred dollars ($100 00) , or, 

i"»«' i; &5T 
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Memoranda. 


Tilly 31 1913.—Appeal bond approved and filed. 

Time to file statement of evidence extended to and including, 
October 3rd. 1913, and for filing transcript of record to, and includ- 

ing, October loth, 1913. 
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Assignment of Errors. 

Filed September 26, 1913. 

******* 

The Trial Court erred, 

1. In dismissing the hill. 

2. In not allowing plaintiff a lien, as claimed by him, on the full 
net proceeds of sale of the property known as the subdivided portion 
of Cleveland Park next in priority after such balance of the purchase 
money due on the whole Cleveland Park tract when the negotiations 
between plaintiff and Thomas E. Waggantan for a lien began, as re¬ 
mained unpaid after applying thereto the proceeds of sale of the un- 
subdivided portion. 

3. In holding that the lien claimed by plaintiff was defeated for 
want of record. 

MILLAN & SMITH, 
Attorneys for Plaintiff. 

27 Designation of Record. 


Filed September 26, 1913. 


The Clerk of the Supreme Court of the District of Columbia in 
making up the transcript of record on appeal in this case will include 
the following: 

Original Bill. 

Amendment to Bill filed July 24th. 1911. 

Answer. 

Replication. 

Amendment to answer filed November 27th, 1912. 

Order granting rehearing. 

Opinion of Justice Anderson. 

Decree Julv 11th. 1913. note appeal in open Court and bond fixed 
at $100.00. 

Note appeal bond filed July 31, 1913, and approved same day. 
Note extensions of time to file statement of testimony and tran¬ 
script of record on appepal. 

Assignment of errors. 

Designation of record. 

Please take notice that we have this 26th day of September, 1913, 
filed with the Clerk of the Supreme Court of the District of Columbia 
the foregoing instructions for the preparation of the record 

28 on appeal in the above-stvled cause. 

1 ' MILLAN & SMITH, 

Attorneys for Plaintiff. 

To Messrs. Maddox & Gatlev, Attorneys for Defendant. 

Service acknowledged this 26 day of Sept. A. D., 1913. 

MADDOX & GATLEY, 
Attorneys for Defendant. 


“(Printed on side of note:) Thos. E. Waggaman, Real Estate 
“ Broker and Auctioneer, 917 F Street, N. W., Washington, D. C.” 


“Washington, D. C., Jan’y loth, 1903. 

“ Thomas E. Waggaman, Real Estate Broker and Auctioneer, No. 
“ 917 F Street, N. W., in account with William Berl. 

“N. b.—P lease report any errors which may occur in your ac- 
“ count as soon as discovered. 


“ 1903. 

“Jan’y 15. To Amt. Thos. E. Wagga- 

“ man’s note dated Jan’y 

“ 15th. 1903, 1 vr. at 

“ 6% .‘. $19000. 

“ 15. By Amt. canceled note of 

“ Apr. 1st, 190*2, for 90 ds. 

“at 6% . 

“ “ Int. on same to Jan’y 

“15/03 . 

“W. Berl’s check. 

“Balance due. 


$13000. 

617.50 
5000. 

382.50 


$19000xx $19000xx 

“Memo. _19 notes secured by subdivided portion of Cleveland 

“ Park are attached to the note for $19,000.’ 

“Printed and stamped on margin of note: Thos. E. Waggaman, 
“ Real Estate Broker and Auctioneer. Secured by Deed of Trust 
“ part of Cleveland Park. 
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Number 
of note. 

“20000 


Payor. 

I The Cleveland 
Park Co. 

Check in settlement. 


Interest 

payable. 

Quarterly 


When 
paid to— 

.Tlllv 15. 


Receipts. 

300 

300 


Charges. 


300 


300 


“Sunday, Jan’y 10/04. 

“My Pear Berl: Thos. E. would like you to extend the $19000 — 
“ until Apr. 15 when the $1000— note matures. Tie says that the 
“recent sales in Cleveland Park have improved your security & he 
“ hopes that the Spring demand for ground will enable him, if not 
“ to pay the notes, to give you a trust for a given number of feet at 
“ 19%_ Business seems to he improving & the prospects for a fur- 
“ ther improvement are brighter each day— As it is rising ground. 
“ if I was sure you could, I would advise you to buy the ground 
“ securing your notes. But as you must release 3 ft. for every foot 
“ that is sol’d it would cost you about $15000— to release the ground, 
“ or rather nearly 100,000 ft. of it that is your security for your 
“ $20000_ If you decide to extend the note send it to Thos. E. for 

“ Extension, or a new note. 

“Sincerely yours, 

W . It. YY . 

“Thomas E. Waggaman, 

“Real Estate Broker <fe Auctioneer, 

“917 F Street, N. W. 

“Washington, P. C., Jan. 18, 1904. 

“My Pear Mr. Berl: There are 1,200,000 sq. feet in the tract 
“ on which your notes are secured, as a 2nd. trust, the 1st tiust being 
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“ about $61,000.00. The ground in this tract is held at 40 cents per 
“ foot, and, as I look forward to good sales in the spring, I see no rea- 
“ son why the 1st trust should not be paid off in a short time, and 
“ then, should you want it, 1 can make up a trust for you which 
“ would be an individual 1st trust. T have asked you to defer the 
“ matter for ninety days, believing that 1 will then know better what 
“ I can do. 

“With a great deal of love to Marie, the children and yourself, I 
“ am, 

“Very sincerely vours, 

* ' “THOS E. WAGGAMAN. 


34 


“July 21st, 1904. 


“My Dear Berl: Your letter 19th inst. at hand. Thos. E. told* 
“ me a few days ago that he could not at present give you a first 
“ trust on Cleveland Park. He furthermore told me that the syndi- 
“ cate was paying off the first trust more rapidly than the\ had ex- 
“ pected. There are now only two unsold houses in the Park one 
“ could have been sold last week but for the error of Mr. Sherman’s 
“ clerk in accepting rent money from the tenant, this prospective 
“ purchaser has not given up the idea of buying the house, which if 
“ sold will leave only one, the best in the Park, & now rented for $75 


u 

ft 

u 

u 

u 

u 

u 

a 


per month. n i 

“Thos. E. is also trying to take up the first trust on Cleveland 1 ark 

& will get a definite reply about it on Aug. 1st. If the Trust Com- 
panv which agreed to take up said trust does not back out, Thos. E. 
will* leave out enough ground in the Park for your trust, 
“Coleman was in the office this morning and told i hos. E. that 
several of the parties interested in the Alaska Companv were going 
out to Nome next month. Pier is due in Nome to day. \\ hen- 
ever vou have a chance to drop your work come over and 1 11 try 
to make you your expenses for the trip. V ith love to all at home, 

“Sincerely, WAGGAMAN.” 


“Thomas E. Waggaman, 
“Kenl Estate Broker & Auctioneer, 
“917 F Street, N. W. 


u 

It 

u 

It 

a 

it 

a 

it 

it 

a 


“Washington, D. C., Aug. 13/04. 

“My Dear Berl: Thos. E. Told me last night that he had re- 
quested Sherman to leave out of the new tract on Cleveland Park 
70000 sq. ft. of ground for which he would give jou a deed. . 
an area in nearly any part of the Park will be ample security for 
the amount due.' There have been several sales in the park in the 
last few da vp which will considerably reduce the amt of the first 
trust. I suppose Thos. E. will write to you on the subject of the 
deed before pending it to vou. If T am asked to chose the ground 
vou will come out alright. 1 suppose you have enjoyed Charley s 
breezy dissertations on diverse subjects which he has freed of all 

doubt. Love to all. W G W 

“Faithfully, w. u. w. 
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35 $1,000. Washington, D. C., April 15th, 1903. 

One year after date I promise to pay to the order of William Berl 
One thousand xx 100 Dollars for value received with interest, 
payable quaiterly at the rate of Six per centum per annum until 
paid, principal and interest payable at the office of Thomas E. Wag- 
ganian. W ashington. 1). C. 

As collateral security 1 have deposited with said William Berl a 
note for One 1 housand dollars, dated December 24th, 1902, for 3 
yrs. at o f r. and secured by property in Cleveland Park, described as 
class A. (Clause with respect to sale of collateral etc. follows in 
same form as in the note of No. 1 in this record.) 

(Signed) TIIOS. E. WAGGAMAN. 


Thomas E. Waggaman, 

Real Estate Broker & Auctioneer. 

917 F Street. N. W. 

Washington, D. C., April 20th, 1903. 

My Dear Berl: \our letter l<th inst. at hand. The enclosed 
note of $1,000.xx dated Apr. 15, 1903, for 1 year, at 6% and the 
collateral for $1.000., dated Dec. 24, 1902, at 5% are sent at my 
suggestion to save time. If you want them, send your check; if you 
do not. return them. The note is dated Apr. 15, 1903, so that you 
will get all your interest at the same time. You will owe Thos. E. 
the int. for the interval between Apr. 15th, & your check, which will 
not be much, that is if you take this. 

Business is improving, but I have not so far derived any direct 
benefit from it. I made three sales recently at very good prices. All 
well at this end. With love to all at home. 

Sincerely, 

(Signed) " IV. G. WAGGAMAN. 

30 Testimony ' of Cecilia M. Coughlin. 

V as stenographer in the office of Thomas E. Waggaman for about 

t e , ec , from about the year 1889 up till his failure and was ac¬ 
customed during that time to take from Mr. Waggaman personally, 
dictation of his correspondence. The custom was for witness to sign 
his name in typewriting and put her initial “C” under it. In this 
way she wrote the letter No. 2. at bis instance and bv his authority. 
She knew Mr. William Berl, the plaintiff, who frequently came to 
Mr. Waggaman s office prior to 1904. He was the brother-in-law of 
William G. Waggaman who was ;• brother-in-law of Thomas E. Wag¬ 
gaman and she thought bis visits were friendly and sociable rather 
than of a business nature. She never heard of his loaning money to 
Waggaman. 


r* 


4 


■4 


I 


« 


L 


Testimong of William G. Waggaman. 

Was third cousin and brother-in-law of Thomas E. Waggaman and 
was employed by him in his sales department from 1892 to the date 
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of his failure. Saw Berl, the plaintiff there quite frequently towards 

the end of his employment. Did not know the purpose of his visits 

hut thought they were friendly and sociable rather than of a business 

nature. Identifies the letter of January 15, 1903, (No. 3) which he 

wrote at the request of Thomas E. Waggaman, and signed with his, 

the writer’s initials. Inclosed with the letter bv authoritv of Thos. 

*. « 

E. Waggaman, the note therein mentioned (No. 4). 

Also wrote at the request of Thos. E. Waggaman the letter dated 
April *20, 1903 (No. 13) and signed the same. The “Dear Berl’' to 
whom the letter is addressed is the plaintiff. By authority of 

37 Thos. E. Waggaman he inclosed to plaintiff with this letter 
the note therein mentioned (No. 12) and the collateral note 

(No. 6). 

At the instance and request of Thos. E. Waggaman wrote and 
mailed to plaintiff the letter dated January 10, 1904, (No. 8) and 
the letter dated July 21, 1904 (No. 10). The “Thomas E.” referred 
to in the letter. No. 10. is Thoma.- E. Waggaman and the expression 
“Thomas E. is trying to take up the first trust on Cleveland Park 
refers to a trust held by Mr. Gordon for the Green heirs, a lien on 
the property for the unpaid purchase money. “1 do not think there 
was any other trust.” In using the expression “improved your 
security” in the letter of January 10. 1904. he supposes he referred 
to the fact that there were certain improvements to the Cleveland 
Park property which would enhance the value of the security. Mr. 
Berl held notes secured on Cleveland Park. Thomas E. "Waggaman 
had. in fact, told witness what he reports him as telling in the letter 
of July 21, 1904 (No. 10). Mr. I Seri understood that he was secured 
on Cleveland Park. Having his attention called to statement in let¬ 
ter of January 15, 1903. “the 19 collateral notes are secured by the 
subdivided portion of the Park” witness says they were secured by 
mortgage. lie never saw the mortgage—never had to—took Thos. E. 
Waggaman’s word for it. When Thos. E. Waggaman offered those 
notes as security for another note of $19,000.00 which mentioned 
them as secured by Cleveland Park, witness believed it and under¬ 
stood that thev were so secured. Witness also wrote the letter of 
August 13, 1904. Thos. E. Waggaman did. in fact, tell witness what 
this letter recites as told by him. 

Maggie E. Riley was a bookkeeper in Thomas E. Waggaman s 
office. Witness knows her handwriting and identifies 20 

38 promissorv notes identical in form, each bearing date Decem¬ 
ber 24. 1902, for the sum of $1,000.00 payable three years 

after date to the order of Samuel E. Allen, Jr., at the office of 
Thomas E. Waggaman with interest at 5% per annum until paid. 

as signed by her. , 

Witness knew Samuel E. Allen, Jr. He was employed in the 

rental department of Thomas E. W aggaman s office. A\ itness know?* 
his signature. Each of the 20 notes bears his endorsement. Said 
notes were introduced in evidence and are in the form shown by one 
of them copied into the record (No. 6). One of them bears the en¬ 
dorsement “In paid to Mch. 24-1903.” 
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Cross-examination: 


Thomas K. Waggaman married, as liis third wife, the sister of the 
witness; she is his widow now. lie was employed in the sales de¬ 
partment and the reason he had to do with the loans and notes that 
he has testified about with Mr. Berl was liecause he heard Mr. 
Thomas E. Waggaman speak of those opportunities for investment, 
but these things were outside his ordinary duties; it was out of his 
ordinary duty to take charge of these notes. Witness does not re¬ 
member who held the title to Cleveland Park, it might have been 
Thomas E. and II. P. Waggaman—he is not certain. Asked when 
and bv whom the trust securing the note sent to Mr. Berl was exe- 
cuted, witness says it must have l>een Thomas E. Waggaman. He 
does not know whey Thomas E. Waggaman should have made a trust 
to secure Maggie F. Riley’s note; he took his word for it; he does not 
remember whether Thomas E. Waggaman told him that those notes 
were for security of the note referred to in the letter of the witness; 

he does not remember whether Thomas E. Waggaman told 
39 him that the note- were actually secured by deed of trust on 
Cleveland Park; he stated in the letter whatever Thomas E. 
Waggaman told him. but cannot remember distinctly the words lie 
used, as it has been sometime ago and he has never refreshed his 


memory. 

The note for $19.000.00. mentioned in the letter of January 15th, 


1903. was Thomas 
own recollection. 


E. Waggaman’s note; witness knows that from his 
because the whole thing brings it back to his 


memory. Asked whether the securing of Thomas E. Waggaman’s 
note bv the collateral note was his usual way of doing business, wit¬ 
ness says that he cannot say, that that was not his usual work, and 
that lie took Thomas E. Waggaman’s word for whatever is stated in 
the letters. The note is there to corroborate his statement; it must 


be signed bv Mr. Waggaman, must Vie dated .January loth., 1903, 
and must be for $19,000.00. He cannot now tell whether Mr. 
Thomas E. Waggaman told him that the nineteen notes for 
$1,000.00 were secured on the subdivided portion of Cleveland Park; 
that is eight years back; those letters are based on actual state¬ 
ments—actual facts, and witness would rather trust his letter written 
at that time than his recollection’; ow; the way he knew they were 
secured was that he took Thomas E. Waggaman’s word for it; he 
never saw the trust or mortgage, or paper, or lien, or anything of 


that kind; he never had access to those things. 

Regarding the $19,000.00, the notes of Maggie F. Riley, he cannot 
say whether they were secured on the subdivided portion ot Cleve¬ 
land Park. Some parts of the Park were subdivided and the other 
unsubdivided. The subdivided portions are shown by plats made at 
about that time. lie supposes the most salable parts were subdivided. 
Mr. Sherman can give the exact number of square feet of subdivided 
and unsubdivided. Mr. Waggaman did not usually come to 
40 his office on Sunday; he was a very devout religious man; wit¬ 
ness thinks clerks" could have obtained admittance if they 


wanted to go to the office. The letter dated January 10, 1904, (No. 
8) which seems to have been written on Sunday and in lead pencil 
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must have l>een written at Mr. Waggaman’s house; pencil would not 
have been used at the office; witness has no independent recollection 
of the fact as to where the letter was written. At the time he was 
living with Thomas PI. Waggaman. The trust mentioned in this 
letter was never given and witness does not think Mr. Berl ever asked 
for or demanded it. Tie does not recollect whether he ever talked 
with Mr. Berl about it or made any statements to him; there was no 
reason for him to discuss the question with Mr. Berl. Witness wrote 
what he did in the letter by Mr. Waggaman\s dictation. That is the 
reason why there was no occasion for him to discuss it with Mr. Berl. 
Tie has no recollection of bringing up to Thomas E. Waggaman or 
talking to him about the subject of a separate trust to Mr. Berl or of 
mentioning it to Mr. Berl. Asked if he ever talked with Mr. Berl 
about this subsequent to January 1904, he says he does not remem¬ 
ber, but thinks lie wrote everything. Tie does not remember any 
conference or conversation with Mr. Berl about these notes, but will 
not denv it—he does not remember. 

lie remembers the plats of Cleveland Park, but he cannot say 
whether the “A” in the expression “Cleveland Park A", referred to 
the subdivided portion of Cleveland Park; he does not know what 
the “A” referred to; it must have been a designation in the trust 
of which he had no knowledge. lie does not recall that there were 
two parts of Cleveland Park marked “A” and “B”. It was known 
as the subdivided and the unsubdivided, and the subdivided, as is 
usually implied, was in lots and blocks, and the other was in 
41 acreage parcels. The subdivided portion was distinctly laid 
off in lots and blocks. 

lie does not remember what the expression in the letter of July 21, 
1904 (No. 10) “Thomas E. told me a few days ago that he could not 
at present give you a first trust on Cleveland Park"; was in reply to, 
or what demand had been made by Mr. Berl; Mr. Berl must have 
made a demand for a first trust on some portion of the subdivided 
land. He does not remember what Mr. Berl said in reply to this 
letter. Witness had charge of some of the sales in the subdivided 
part of Cleveland Park, but Mr. Sherman had most of them. He 
does not know what number of square feet were sold in the Park, be¬ 
tween January 1, 1903 and August 1904; Mr. Sherman would know; 
Mr. Sherman* made monthly statements to Mr. Waggaman and these 
ought to be in the possession of Mr. Dulany. Asked what lie meant 
in^the letter of January 10, 1904 when he said “He says that the 
recent sales in Cleveland Park have improved your security”, and 
whether Mr. Waggaman was selling land on which Mr. Berl had a 
lien, witness says yes he did and that the part sold and improved 
would reflect a certain appreciation on the remaining portion. 

He does not remember whether any of the land on which Mr. Berl 
held the collateral notes was sold and partial releases made; Mr. Sher¬ 
man had charge of it all. By improvement in the security, witness 
meant in general that when a portion of the lot was sold, improve¬ 
ments followed and that tended to improve the security. 
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Redirect examination: 

M it ness was aware of the fact that there was a previous trust on 
the whole of Cleveland Park held or controlled hy Messrs. Gordon 
and Gordon securing the Green heirs. When sales" were made as in¬ 
dicated in the letters, inquired about on cross-examination 
42 there was fourteen or fifteen cents a foot or a fraction that was 
applied to releases, and the remaining purchase price was 
divided between Waggaman and Sherman. The Gorden trust was 
being constantly reduced. If witness stated in his letter that Mr. 
Berl’s notes were secured on the subdivided part of the Park, that 
must have been the understanding of witness and must have been 
stated to him. Fhe relations of witness with Thomas E. Waggaman 
were friendly and close; in the course of his business and employ¬ 
ment with Thomas E. Waggaman his chief occupation was in the 
sales department. In the case of these letters, in the Berl trans¬ 
action. every letter was written at Thomas E. Waggaman’s instance. 
Witness identifies the signature to the $19,000.00 note (No. 4) as 
the genuine signature of Thomas E. Waggaman, and that is the note 
mentioned in the letter of the witness of the same date (No. 3) as 
being sent to Mr. Berl. Witness made the note—that is he filled in 
the part that is in pen writing on the printed form and Thomas E. 
Waggaman signed it. Witness also identifies the note for $1,000.00, 
dated April 15. 1903 (No. 12) and says that the signature thereto is 
the genuine signature of Thomas E. Waggaman and says that he, 
witness filled in the part in pen writing on the printed form. 

Recross-examination: 


He does not remember what was designated by “A” in the note of 
January loth., 1903,—he was simply filling in the note; he does 
not know whether the designation referred to the note rather than 
the land and doe> not remember that any portion of the land was 
designated “A”—it was either the subdivided, or the unsubdivided. 
What the designation referred to was. was something with which wit¬ 
ness had no connection; that must have been done at Thomas 
43 E. Waggaman’s dictation; he was sitting by when witness 
wrote. The expression in the note dated April 15th, 1903 
“A note for $1,000.00 dated December 24th, 1902, for three years at 
5 per cent and secured by property in Cleveland Park, designated as 
class “A”, must have been dictated to witness by Thomas E. Wagga¬ 
man. It looks as if witness may have written letters and other mat¬ 
ters at the dictation of Thomas E. Waggaman, which he, witness, did 
not understand, but he took it for granted that what Thomas E. 
Waggaman said was correct. The case was rather an unusual one. 


By Counsel for Plaintiff: 

The statement of account (No. 5) was made up by witness and is 
in his handwriting; it was made up by authority of Thomas E. 
Waggaman and by his authority sent to Mr. Berl. It was the cus¬ 
tom of Thomas E. Waggaman to use the various clerks and em¬ 
ployees in his office in connection with his real estate transactions 
in the matter of making notes and trusts, but witness does not know 
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to what extent and under what circumstances. Tie did not know 
and does not now know of Maggie F. Riley owning any real estate 
in her own right; she was a young lady clerk in Mr. Waggaman’s 
office. 


Te8timonu of William Berl. 

He is the plaintiff in the cause, resides at Wilmington, Delaware, 
and is the manufacturer of paint. Ilis wife and the third wife of 
Thomas E. Waggaman are sisters and he knew Thomas E. Wagga- 
man; had financial transactions with Thomas E. Waggaman and at 
the time of latter’s failure* in 1904 he owed witness $20,000.00. 
Witness is the holder and owner of the two notes for $19,000.00 and 
$1,000.00, respectively (Nos. 4 and 12) and nothing has been paid 
on account of the principal; they were sent to witness by mail; in¬ 
terest was paid in full up to the month of July, just prior to 

44 Mr. Waggaman’s failure. The interest was always paid by 
check accompanied by a statement similar in form to the one 

introduced in evidence (No. 7). It was paid each three months; 
the sum of $300.00 was sent with the statement No. 7. 

The letters Nos. 2, 3, 8, 9, 10, 11 and 13 were received by witness 
through the mail, in connection with the transactions involved in 
this suit. The letter of December 23 1902 (No. 2) the words “per 
sq. ft.” in one place the word “cash” in another place and the abbre¬ 
viation “amt.”, in another place, inserted in pen writing and the 
word “former” in fifth line erased. It reached witness in this con¬ 
dition; with the three insertions and the erasure. Witness also re¬ 
ceived through the mail the twenty notes of Maggie F. Riley for 
$1,000 each, the same notes referred to in testimony of Wm. G. 
Waggaman. 

The letter No. 1 was also received by witness through the mail. 
The initials “C. W.” are the initials of the wife, now widow, of 
Thomas E. Waggaman, but witness cannot say when he received it. 
It is in the handwriting of Mrs. Thomas E. Waggaman. 

Q. In the first of these letters that has been offered in evidence, 
being the one dated December 23, 1902, I observe the statement “1 
am preparing the papers for the trust 1 told you about on Cleveland 
Park,” and in the letter of January 18, 1904, signed by Thomas E. 
Waggaman, he made the statement “There are 1,000,000 square feet 
in the tract on which your notes are secured”; also in the letter of 
W. G. Waggaman of January 15, 1903, the statement that “The 
nineteen collateral notes are secured by the subdivided portion of the 
Park,” and ask you to state what was your understanding from your 
dealings with Mr. Waggaman as to the security, if any, for the notes 
which were sent you? A. (After objection by defendant's attorney:) 
My understanding was that there was a mortgage in my favor 
on the Cleveland Park Property—at least that I was protected in that 

property. 

It was not until after Mr. Waggaman’s failure and about 

45 the time of the filing of this suit that witness learned that 
he did not, in fact, have a trust on the property as stated in 

4—2608a 
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the letters. Tie came to Washington to investigate the loan, saw 
Thomas E. AVaggaman and then consulted counsel who brought this 
suit for him. At the time of Mr. AYaggaman’s failure he did not 
know, and prior thereto had not been told that these notes were not 
secured as indicated in the letters. The writing of these letters was 
brought about by the fact that the sum involved was a large one and 
prior to that time witness had been lending money to Mr. Waggaman 
on his personal note, but now wanted to make an investment for 
some time and demanded better security than his individual note. 
Waggaman offered the security mentioned in these letters and papers. 
If witness had known that the notes were not in fact secured as they 
purported to be he would certainly have'demanded payment of the 
money and have taken steps to secure it. (This statement is over 
objection of counsel for defendant.) 

When the money became due in January and April. 1004, witness 
did not enforce collection, because Waggaman asked him to extend 
the time. The question of security didn't cut any figure in the ex¬ 
tension but it did in the original transaction. In the interval be¬ 
tween the giving of the note and the extension thereof witness 
thought the security was perfect and when the extension was asked 
there was no change. Witness actually advanced to Air. Waggaman 
the sum of $20,000.00. 




Cross-examination: 

His financial transactions with Thomas E. Waggaman began a 
good many years ago and consisted of lending him money from time 
to time, some considerable sums and some not very large—prior to 
the $20,000.00 they were four thousand five thousand or may be six 
thousand dollars at a time. In December 1902, prior to the 
46 inception of the twenty thousand dollar transaction he owed 
witness thirteen thousand dollars, on his personal note. Wit¬ 
ness thinks he paid back the thirteen thousand dollars and that wit¬ 
ness let him have it again. From the statement (No. 5) it appears 
that witness is credited with the note for thirteen thousand dollars, 
with interest due $617.50. and that he actually parted with $5,000.00 
in cash on January 15th., 1903. While witness had no security 
for the thirteen thousand dollars, he was expecting to withdraw it at 
any date. lie had Waggaman’s ninety day note for it, dated April 
1st., 1902, and had allowed it to run over after maturity, but was ex¬ 
pecting at any time within that period to withdraw it. By with¬ 
drawing the money, witness means that he would lend him the money 
temporarily and withdraw it if he needed it for other purposes. 

He does not know whether the thirteen thousand dollars was ever 
paid back—ever returned—or not; he presumes that the note for 
thirteen thousand dollars was cancelled and returned to Mr. Wagga¬ 
man when he gave the note for $19,000.00 in 1903; he cannot form 
anv estimate of the amount of his personal loans to Air. \\ aggaman 
prior to 1902; does not know whether there was any sum as large as 
ten thousand dollars, but thinks it likely that they were as large as 
five thousand dollars; these loans were made from time to time dur¬ 
ing a period of about ten years. AVitness first made the acquaint- 
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ance of Mr. Waggaman in California about twenty-five years ago, but 
did not begin to lend him money until about 1894, ’95, or ’96; began 
to loan him money on bis personal obligation five or six years prior 
to 1902 and has loaned him amounts ranging from three thousand 
to four thousand dollars; usually taking his note for thirty 

47 or ninety days. Prior to going to California witness was pay¬ 
master of the Illinois Central Railroad; in California he was 

engaged in the tea business. He is familiar with bonds, but is not 
familiar with mortgages; supposes that a mortgage has to be re¬ 
corded as a lien on real estate. Thinks he made a demand for the 
$19,000.00 note at its maturity, but cannot say, as Waggaman wrote 
asking for an extension of three months; that would bring it up to 
the time of maturity of a thousand dollar note. Witness does not 
remember whether he made a demand for the two notes when the 
thousand dollar note matured, but thinks Waggaman asked for an 
extension and that there must ha’ve been an extension as interest was 
paid to July loth., 1904. He does not remember the terms of the 
extension, except that he had security and was willing to continue 
the loan three months longer. 

Tn April 1908, when witness received the thousand dollarAiote to 
Waggaman, he sent Waggaman two checks aggregating $1,001.00, 
representing the amount of the note, with interest on the collateral 
notes from April 15th. to April 21, 1903, the checks being sent on 
the latter date. 

Witness went out with Waggaman several times to look at the 
Cleveland Park property—Waggaman drove him out there. Mr. 
Waggaman never asked to substitute collaterals as provided in the 
letter of December 23, 1902. Witness was never informed that Wag¬ 
gaman had sold any of the land on which his notes were secured; he 
knew he was selling it. When W. G Waggaman said the security 
was being bettered all the time, witness understood that the first 
trust was being paid off proportionately for every sale made and that 
the value of the remaining property was being enhanced very ma¬ 
terially on account of building. 

48 William G. Waggaman in his letters informed witness that 
the land in the subdivided portion of the Park, on which wit¬ 
ness had a deed of trust was constantly being sold, but he informed 
witness that there was more than ample security to cover everything, 
and witness did not inquire how Mr. Waggaman could get rid of the 
lien of witness; he knew there was a provision made that he was to 
sell certain portions of it, but did not know how much was sold, and 
did not think it was being sold in such great quantities as to en¬ 
danger the interest of plaintiff. 

Q. Did you understand what use was to be made of the proceeds 
of the lots on which you held a trust? A. No, sir. I understood I 
was to be reimbursed. That the mortgage would have to be paid in 
proportion to the sale. 

He never made any inquiry as to the amount of proceeds of sale, 
but there was not much doing. He never inquired of Mr. Wagga¬ 
man why no part of the proceeds of these sales was being given to 
witness; he had confidence in Mr. M aggaman. 
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Q. Never asked for the deed of trust; never asked him to show it 
to you. A. I thought it was covered hv these notes. 

Did not hear until after Mr. Waggaman’s failure that he had 
made a hill of sale of his art gallery. Mr. Waggaman never offered 
him as an investment notes secured on “List No. 1.” Waggaman 
was a real estate agent; dealer in real estate; he owned a good deal of 
real estate. Knowing or believing that he had a deed of trust on (he 
subdivided portion of Cleveland Lark and being told by W. G. and 
Thomas E. Waggaman and others that lands in the Park were being 
sold, witness never made any inquiry in regard to more specific knowl¬ 
edge about the trust, but relied entirely upon Mr. Waggaman and 
did not ask further with respect to the trust than what is 
40 shown in the letter of December 23, 1002, so far as he knows. 
Tie has not received any other letters from Mr. Waggaman— 

none except those offered in evidence. 

The undated letter (No. 1). written by Mrs. Waggaman. must 
have been written about the time witness was considering the mort¬ 
gage on the Park, judging from the tenor of the letter, he never 
asked for anv security before that, but lie cannot fix the date. \\ hen 
the amounts summed up to $20,000.00, witness a*ked for security. 
Wording to the letter of December 23, 1002, witness must have had 
a conversation with Mr. Waggaman about a trust on Cleveland 1 ark 
before that dav. The purport of it was that witness would he willing 
that the loan of $20,000.00 or whatever it was. should remain, pro¬ 
vided witness was given security, other than what had been given for 
the temporary loans. At that time Waggaman owed witness $13,- 
000.00 and witness made it up to $20,000.00. . 

Witness does not know whether the letter (No. 1) in which Mr 
Waooaman speaks of the svndicate having to pass on the matter of 
a trust, was written before or after he had talked with Waggaman on 
that subject, hut presumes it was afterwards. Tie did not make any 
inquire as to what was meant by the syndicate passing on it, and did 
not know what the syndicate was; he accepted Mr. Waggaman s state¬ 
ment and made no inquiry at all. . ,. ., , . ■ 

Witne*' does not know that lie ever asked for the individual trust 
mentioned hv Waggaman in his letter of January 10, 1004; thinks 
he made no effort to get it and that it would not he reasonable to ask 
it on an extension of three months. Tie knows nothing of the sixty 
thousand dollars, which Waggaman notified him was a first trust 
on the propertv, except that it was being paid off as the 
'>0 propertv was sold and that the security was ample. Does not 
know of anv inquirv rejecting that deed of trust made by 
him between Januarv 1903‘and July 1904 but knew that after each 
sale a certain portion of the trust had to be paid. M it ness noticed 
that the notes gave him as security the subdivided portion of Cleve¬ 
land Park, and that the letter of W. G. Waggaman of January 10 
1903 also stated that the nineteen collateral notes, sent witness at 
that time were secured on the subdivided portion of Cleveland 1 ark. 
Witness never suggested to Thomas E. Waggaman that he had not 
given witness the security promised. 
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Redirect examination: 

Witness did not know that Mr. Waggaman had not given him the 
security promised. The relations of witness with Thomas E. Wagga- 
manwerecordial, andduring all the time he had been making tempo¬ 
rary loans toWaggaman, he, Waggaman, had never failed to repay any 
loan when witness called for it. Prior to the letter of December 23. 
1002, witness had asked Waggaman for security and his response was 
that he was preparing the trust. No part of the $20,000.00 has ever 
been repaid to witness. What witness meant in his cross examina¬ 
tion about payment of the thirteen thousand dollars, was that the 
temporary loan of thirteen thousand dollars might have been paid, 
and then given hack to Waggaman by witness to make up the twenty 
thousand dollars. Not a cent on the twenty thousand dollars has 
been paid. 


Recross-examination: 

Witness does not know that Waggaman ever told him that the 
trust mentioned in the letter of December 23, 1902, had actually 
been prepared. Tie never considered that question in connection 
with the suggestion in the letter written by Mrs. Waggaman 
51 that the syndicate would have to pass on the matter. He 
never inquired whether the trust had been executed and re¬ 
corded or whether the mater had been submitted to and passed on by 
the syndicate. The reason he did not inquire in- these matters was 
that he had every confidence in Mr. Waggaman that whatever he 
agreed to do, he would do. 


Testimony of Thomas Robinson. 

Witness is a clerk in the office of IT. Rozier Dulanv, trustee in 
bankruptcy of the estate of Thomas E. Waggaman. and has charge 
of the books and papers in said office, relating to the Waggaman 
estate. TTe identifies a statement of sales of property in Cleveland 
Park and of the appraisement of the property, disbursements made 
on account of it, the balance of properly unsold at the date of mak¬ 
ing the statement, and the amount paid out on account of the first 
trust known as the Gordon and Gordon trust. The statement is, by 
agreement of counsel, introduced in evidence to have the same force 
and effect as the original books of entry from which the same is 
taken and, also by agreement of counsel, is summarized as follows* 


Total appraisement, subdivided portion. 

“ sales “ “ . 


Taxes paid subdivided portion. 8,498.45 

Miscl.exp. “ “ .. 3,762.44 

Paid Gordon & Gordon, principal and in¬ 
terest, first trust. 73,205.37 


Total disbursements, subdivided portion.. $85,466.26 
Balance on hand. 42,859.53 


$138,340.78 

128.325.79 
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Property unsold, subdivided portion, esti- 


^ mated value... 4,500.00 

Total sales unsubdivided portion. 47,979.81 

Taxes and expenses paid. 4,405.03 


Balance on hand unsubdivided portion. 43,574.78 


Property unsold unsubdivided portion estimated value $10,900.00 
to $1 *2.000. 
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Ou several occasions, all of which were prior to the failure of 
Thomas E. Waggaman, said Waggaman discussed with this witness 
what lie had done with the money borrowed from Berl; one or two 
of these occasions were at bis house and witness thinks there were two 
occasions at bis office in the presence of Mr. Sherman, who kept the 
account and was aware of the statement. He said that the money 
went into the account of Cleveland Park. 


Cross-examination: 

These conversations were after the writing of the letters which 
were introduced in evidence, but witness cannot tell when they were 
had; be thinks they were in the early part and middle of the year 
1904. but does not remember the month or the week or the day of 
the week. He is certain they took place during the year of Mr. 
Waggaman’s failure as there was no occasion for discussing them 
prior to that time; he does not think the impending failure brought 
about the conversation; he does not remember what did bring them 
about; what he meant when he said there was no occasion for the dis¬ 
cussion prior to the year of Mr. Waggaman’s failure was that the 
notes were not overdue—the notes of Waggaman to Berl. 

53 Further cross examination of William Berl, the plaintiff. 

had on March 5. 1913, after argument, decision, and the 
granting of a motion for a rehearing, said cross examination being 
allowed upon motion of defendant’s counsel, for leave to take further 
testimonv. 

Witness recalls that he testified on the former hearing that he had 
money dealings with Mr. Waggaman, for some years prior to 1902, 
and tiiat in April of that year. Mr. Waggaman gave him a note for 
$13,000,00. due in three months. When that note came due, thinks 
he must have had some conversation with Mr. Waggaman but does 
not remember particularly about it, and that in said conversation 
something about security for the debt was mentioned. As far as 
witness remembers, the undated letter (No. 1) was the first one that 
witness received from Mr. Waggaman on the subject of securities, 
but be is not certain about that and does not remember how many 
letters there were on that subject. At this late day, he does not re¬ 
member the purport of the conversation between him and Mr. Wag¬ 
gaman.. other than they must have been on this subject. He does not 
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remember what reply he made to the letter of December 23, 1902 (No. 
^)—has no copies of the correspondence—and does not remember 
whether he came to see Mr. Waggaman; he does not remember 
whether there was any conversation or communication between him 
and Mr. Waggaman, from December 23, 1902 to January 15th., 
1903. y 

Witness presumes that William G. Waggaman’s knowledge that 
he, witness, was willing to advance $5,000.00 additional, must have 
come from witness writing him. It was not $5,000. additional how¬ 
ever; witness wanted to make up a certain sum and this note was to 
be paid and he was to make up a new loan, of probably eighteen or 
nineteen thousand dollars; this must have brought about the 

54 correspondence, but he has no memorandum in his records 
and no letter from William G. Waggaman or Thomas E. 

Waggaman on the subject, other than what already appears in the 
record, except one letter which he now produces and hands to the 
counsel for defendant. The amount of eighteen or nineteen thou¬ 
sand dollars must have been arrived at through correspondence, but 
witness could find no copies of those letters; he did not keep copies of 
letters that he wrote. Witness has his attention called to the fact 
that the $19,000.00 note (No. 4) purports to be secured on the sub¬ 
divided portion of Cleveland Park, and that the collateral notes (No. 
6) purport to be secured on Cleveland Park “A”, but did not notice 
the difference in the designation, when he received the original note. 
Witness has not been able to locate the letter from William G. Wag¬ 
gaman dated April 15th,, 1903, to which witness’ letter of April 17, 
1903, is a reply; all the letters he has been able to get are here. He 
does not recall any request from Thomas E. Waggaman, or William 
G. Waggaman that lie make an additional loan to Thomas E. Wag¬ 
gaman. He did not notice particularly when he received the note 
for $1,000.00 that it recited that it was “secured by property in 
Cleveland Park, described as Class A.” Witness does not remember 
whether he replied in writing to the letter of January 15th., 1903 
(No. 3) or whether he saw Mr. Waggaman about that time. He 
visited Thomas E. Waggaman occasionally; when he came to Wash¬ 
ington sometimes stayed at his house, but not always, lie does not 
remember whether he replied in writing, or otherwise, to the letter of 
January 18th., 1904 (No. 9) and does not remember after the receipt 
of said letter he wrote Thomas E. Waggaman to give him some of 
the particulars of the property oil which the note purported to be se¬ 
cured, and does not know what Mr. Waggaman alluded to when he 
said in the letter “I can make up a trust for you which 

55 would be an individual first trust; there had not been anv 
negotiations in regard to that, that witness remembers, He 

kept no copy of his letter mentioned in the letter of William G. Wag¬ 
gaman of July 21st., 1904 (No. 10) as “your letter of the 19th. inst. 
at hand”, and has no idea what was said in it. He does not remem¬ 
ber whether he had made any demand for a first trust on Cleveland 
Park, and does not recall anything in connection with the expres¬ 
sion in the letter “If the Trust Company which agreed to take up 
said trust does not back out, Thomas E. will leave out enough ground 
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in the Park for your trust.” IT" does not recall whether the 
letter of August 13,* 1904 (No. 11) was in reply to a letter from him, 
nor whether he replied to the letter of Jul\ 21st., 1904 (No. 10). 
lie does not remember any negotiations verbal, or written, with Mr. 
Waggaman relative to a deed for a portion of the land in Cleveland 
Park, and does not remember whether Thomas E. Waggaman ever 
wrote him on that subject. He does not remember that he was ever 
called to consent to a partial release of the property. 


Redirect examination: 

Witness does not remember what negotiations were had with 
Wuggaman between December 23, 1902 and January lo, 1904. 
but t(resumes that the arrangements must have Iteen satisfactory and 
that lie must have accepted Waggaman’s proposition, lie did in 
fad send bis check for tf.",.000.00. as indicated in the statement en¬ 
closed with the letter of January loth., 1902 (No. 3). Nobody ever 
su"<>ested to witness, prior to Mr. Waggaman’s failure that bis loan 
was not secured on Cleveland Park; be always considered that Ins 
notes were secured bv Cleveland Park. Since the taking of further 
testimony was ordered, be lias, at the request of bis counsel made a 
thorough examination of bis files and the only paper which he has 
been able to find, bearing cn tins transaction, other than those 
56 already produced is a letter from William G Waggaman 
dated December 26, 1902, which is introduced m evidence 

and which is as follows: 

“Thomas E. Waggaman, 

Real Estate Broker & Auctioneer, 

917 F Street. N. W. 

“Washington, D. C., 26//i Dee., 1902. 

“My ])f\r P.ERL: Thus. K. lias just banded your letter to me with 
the request that 1 sav to you, that you know as much as be does on 
the subject of the Alaska Gold Mining Co. as be lias told you all be 

hn< heard or knows about it. 1 

He lias lieen told bv parties who do not know 1 ler that there is no 

doubt about the goldbeing there, and that the machinery that I ler 
has taken'out ought to gefit out. and that he. Thus. E. certainly ex- 

^k!,!!wthan t 'ug^edt ( X 0 E: , .ha. he suggest that some of 
the si^-k 1^ offered to you at par. The trust on Cleveland Park will 
be completed within a few days, so let Thos. E. know how much you 
want As vou mav want to use your investment as collateral, I 
w-ou d suggest that Vou ask Thos. E. to give you only such notes as 
are secured on the subdivided portion of the Park, but do not men¬ 
tion me as the suggestor. Willie is here, but I suppose somewhat 
handicapped bv the cold. Thank Marie for my present and wish¬ 
ing you all a M. C. & Happy New Year. 
g ■ Sincerely yours, W. O. WAGGAMAN.» 
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Witness did not keep copies of any of his correspondence with 
the Waggamans; his explanation of why he did not charge his recol¬ 
lection with the details of the transaction was that he was 
57 engaged in active business which called for more attention 
than these private transactions; during all the period of these 
transactions, witness considered Thomas E. Waggaman as perfectly 
sound, and never had any intimation that his finances were not in 
the strongest condition. He was always regarded as a rich man and 
witness had no cause to distrust him in anv wav, either financially, 
or as to the truth of his words. When witness sent the additional 
thousand dollars in April 1903, he understood that he was not loan¬ 
ing it without security, hut that the same ground was to be covered as 
for the original $19,000.00. 

Recross-examination: 

The agreement for the extension of the $19,000.00 note, after it 
matured in January 1904, and subsequently when it and the$1.000.00 
note matured in April 1904, was entirely verbal and witness does not 
recall the terms. lie has always found Thomas E. Waggaman up¬ 
right and perfectly reliable in all his previous transactions with him 
and had implicit confidence in him. 


Further cross examination of William G. Waggaman had March 
11, 1913, under same circumstances as noted above with respect to 
further cross examination of the plaintiff. 

Witness recalls that he has already testified that he was employed 
by Thomas E. Waggaman in 1892 and continued with him until his 
failure. TIis duties were in the sales department and multifarious 
duties that he was sometimes called upon to perform as any clerk in 
any office, but he had little to do with investments. He did not 
have an office room, but occupied a desk at the main entrance to the 
main office, on the ground floor. 4 homas E. \\ aggaman had a 
private office upstairs. Thomas E. Waggaman had charge of 
58 investments; witness cannot specialize as to the duties of Mrs. 

Clementine Waggaman; Thomas E. Waggaman’s stenog¬ 
rapher was Miss Coughlan, and witness supposes that she fulfilled 
the duties of a secretary. He remembers when he was first called 
on by Mr. Waggaman to take any part in the correspondence in 
connection with the Berl transaction. Asked to state when it was 
he savsi 

“A. The notes and correspondence would indicate there. A on 
have all of the written documents. The attrition of worry and 
work of the last eight vears has unfit my memory for long range 
work, but everything is written down there. Contemporaneous 
correspondence, notes, and everything. I do not see why that should 
be reopened when you have the written evidenced 

Witness is shown letter of January loth., 1903 (No. 3) ana is 
asked to state if that is the first time he was called on to write a let¬ 
ter in connection with the matter. He states that he does not re¬ 
member; that the chronological order of things should show the 
first, last and intermediate ones. There was nothing to conceal. 
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Witness wrote the letter, dated December 26th., 1902, heretofore 
offered in evidence; the word “vour” in the first sentence of the let¬ 
ter refers to a letter from Berl, hut witness does not know what letter, 
or what he did with it, hut supposes he destroyed it—does not know; 
if it was a personal letter he destroyed it; he kept no letters. 

Copies of the letters which he wrote to Mr. Berl pertaining to this 
transaction were kept in a book which he left in the office; he sup¬ 
poses that Berks letters in reply were destroyed; he had no reason 
for keeping Berks letters when addressed to him. lie does not recall 
whether he wrote the letter of December 26th., 1902, at his 

59 desk or at Mr. Wagga man's it was written oils Mr. Waggaman’s 
letter head and must have been written in his office, but wit¬ 
ness used that kind of stationary for his personal correspondence and 
the office correspondence; he does not mean to say that he sat at Mr. 
Waggaman's desk and wrote the letter, but at his own desk in Mr. 
Waggaman's office; got the data for the letter to Mr. Berl from Mr. 
Waggaman; must have gotten it verbally. The letter of December 
26th., 1902 is the gist of Mr. Waggaman's message to witness for 
Mr. Berl. The reason he thinks he destroyed the letter from Berl to 
which this letter was a reply is that he had no further use for it; it 
was his custom to destroy letters to him after he had answered 
them, but Mr. Berks letter to Thomas E. Waggaman was returned to 
him, Mr. Waggaman—any letter addressed to Mr. Waggaman would 
be returned to him. Asked from whom he got the data for the let¬ 
ter of January 15th., 1903 (No. 3) witness answers that the letter 
speaks for itself. Witness supposes that he had some knowledge, 
prior to January 15th., 1903, of the indebtedness of Mr. Waggaman 
to Mr. Berl, and that he learned of it from Berl. Tie does not re¬ 
member where he wrote the $19,000.00 (No. 4) or what instructions 
he had from Mr. Waggaman or where they were communicated. 
The nineteen notes of Maggie F. Riley sent with the statement of 
January 15th., 1903, (No. 5) were received by the witness from Mr. 
Waggaman himself. Witness did not notice that those notes recite 
on the margin that they are secured by deed of trust on part of 
Cleveland Park “A”—did not notice anything—just carried out in¬ 
structions; it was not his place to notice. 

It was not a part of the duties of witness in the sales department 
to make up for customers of Mr. Waggaman such statements as that 
sent to Mr. Berl; does not remember making any of them. 

60 Witness does not remember whether he ever heard of this pro¬ 
posed trust for $259,000.00. Witness supposes that the rea¬ 
son the letter of April 17, 1903, from Mr. Berl, found since witness 
previously testified, was not destroyed because he handed it to Mr. 
Waggaman; does not remember whether he spoke of it to Mr. Wag¬ 
gaman . 

Q. What did you actually enclose with that letter? If you have 
no independent "recollection of it you may say so (referring to the 
letter No. 13). A. I should think that by comparing this letter of 
April 20. 1903 with the notes in possession of Mr. Millan that every¬ 
thing I said and wrote al>out that should agree. I mean to imply 
that the notes should agree with the correspondence. 
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Has no independent recollection of what was sent in the letter— 
not at this late day; the letter speaks for itself. Witness filled in the 
thousand dollar note (No. 12) in Thomas E. Waggaman’s office 
from his dictation—by dictation he means at his direction—does not 
mean verbatim dictation taken down, but the gist of what was 
spoken. In this note witness had no discretion; in the matter of 
notes had no option or discretion, but did strictly what he was told 
and had no knowledge of the facts as to the security of the notes. 
The note of Maggie F. Riley enclosed with this letter of April 20, 
1903 was given to witness by Mr. Waggaman. The notation “inter¬ 
est paid to March 24, 1903,” on one of the Maggie F. Riley thou¬ 
sand dollar notes is in the handwriting of Miss Phillips, interest 
clerk in the office of Thomas E. Waggaman. 

Witness does not remember and did not know at the time, whether 
Mr. Waggaman received a reply from Mr. Berl, under date of Janu¬ 
ary 18, 1904, or any other date, to the letter written by wit- 
01 ness on January 10, 1904. Witness does not remember the 
contents of or what was done with Mr. Berks letter of July 
19th., 1904, to which the letter of July 21, 1904, (No. 10) was a 
reply. Witness knows the function of a deed of trust; it is a re¬ 
corded lien on property and is usually gotten rid of by payment and 
the formal execution and recording of a release. 

Redirect examination: 

The letters which witness destroyed were of a personal character 
and immaterial; never destroyed any letters from Berl to Thomas 
E. Waggaman, or from Thomas E. 'Waggaman to Berl—only the 
personal letters of witness and the personal replies of Berl. 

Recross-examination: 

He cannot recall the contents of Berks letter of July 19, 1904, to 
which the letter (No. 10) was a reply and cannot, therefore, say 
whether he regarded it as a personal letter, and has no distinct recol¬ 
lection of what was done with the letters from Berl, except such as 
have been produced. 

By Counsel for Plaintiff: 

*/ 

Witness has no doubt that the notes and statement produced by 
Mr. Berl, as having been sent to him, were, in fact, the ones sent and 
no reason to believe that Berl was falsifying or misrepresenting them. 
He is a man incapable of deception, or fraud, all who know him 

will testify to that. 

62 Stipulation Between Counsel Concerning Certain Proof. 

Filed November 19, 1912. 

Tt is stipulated and agreed by and between the parties hereto, 
through their respective counsel, that the following enumerated facts 
with respect to the accounts and records of the bankrupt, Thomas E. 
Waggaman, exist and shall be considered as proven in this case by 
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the testimony of competent witnesses. Counsel for plaintiff reserv¬ 
ing however his objection to th<‘ admissibility of the evidence as to 
the ‘‘List No. 1" notes as irrelevant and immaterial, because it is not 
shown, that the plaintiff ever heard of “List No. 1,” or that any 
creditor or the bankrupt was ever informed that the said six notes, 
or any others in any way connected with Cleveland Park were in said 
list, or was ever promised security on Cleveland Park, or any part 
thereof, viz: 

(1.) Most of the records and accounts of the bankrupt, with re¬ 
spect to the various properties which he owned and in which he was 
interested, were kept in the form of statements copied in letter press 
copy books and of separate sheets filed in filing l>oxes, instead of 
regular books of account. 

(2.) Tn the manner here indicated, he kept an account between 
himself and the property involved in this cause and known as Cleve¬ 
land Park, or Green Purchase, in which he charged himself with all 
sums received from the property on account of sales and of loans 
contracted on the security of said property, and also with the $20,- 
000.00 of notes held by the plaintiff as described in the bill and tes¬ 
timony herein and with the six “List No. 1 notes described in the 
testimony taken in this cause, on behalf of the defendant, and cred¬ 
ited himself with all disbursements, including payments for interest, 
taxes, and improvements, made on account of the property. 

(3.) From time to time, he caused statements of this ac- 
03 count to be made up. copied in his press copy books and filed 
in his files, in each of which the balance from the previous 
statement was brought forward and the debits and credits continued 
as indicated in paragraph (2) of this stipulation. 

(4.) Among the statements are two covering the notes held by the 
plaintiff as aforesaid in the form shown by copies hereto attached, 
marked “Exhibit No. 1” and “Exhibit No. 2,” respectively, and 
others covering each of the aforesaid “List No. 1 notes in the form 
shown by copies hereto attached marked “Exhibits No-. 3, 4, 5, 6 and 
7. except said note for $31,019.53 which does not appear in any of 
said press copv 'tatements. 

(Signed) MILLAN & SMITH, 

Att’ijs for Plaintiff. 

MADDOX & GATLEY, 

A tt’y* for Dulany. 
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“Exhibit No. 1.” 


Washington, D. C., Febr’y "2d, 1903. 

Thomas E. Waggaman in account with T. E. and H. P. Waggaman, 

Cleveland Park or Green Tract. 

1903. 

Jan. 2. 

i . 


it 

u 


$ 1 , 000.00 


a 

a 

ll 

u 

It 

u 

ll 

ll 


10 . 

13. 

16. 

19. 

22 . 

24. 

30. 

28. 


Amount due. 

Check to John Sherman. 

Paid to Gordon, C. II. Hine 
sale, (This should have been 
charged in acct. to Jan. 

2/03) .. 

Amount received from C. II. 

Iline turned over to Gordon. 

Check to John Sherman, taxes, 

Recording. 

Check to John Sherman. 

Quarterlv interest. 

“ ^ “ #1022 A.. 

Check to John Sherman for 

grading . 

Quarterly interest #7030. . 

Notes sold to Wm. Berl, for 
which I have given my per¬ 
sonal note, with $19,000 of 
notes as security. See acct. 

attached .$19,000.00 

Amount reserved. 


$7,771.52 

975.00 


1,000.00 


296.46 

2.75 

150.00 

2,081.10 

10.36 

125.00 
12.52 


7,575.29 


$ 20 , 000.00 $ 20 , 000.00 


Exhibit No 9 is a statement similar in form to Exhibit No. 1 and 
of tlie same general character, dated May 2, 1903 and contains 
among the credits under date of April 16, 1903 “Interest on $19,000 
to \nr 15/03 (Wm. Berl) $285.00” and among the debits under 
date of April 22, 1903 “Note sold to Wm. Berl $1,000.00.” 
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“Exhibit No. 3.” 


Washington, D. C., May 18 tk, 1896. 


Thomas E. Waggaman, 
Green purchase. 


In account with Thomas E. 


May 16th. Quarterly interest 

ll l l K t( 

<* 18th. Cheek to John Sherman ^ 

T. M. Bond note 

Int, from Febry. 26th to May 18th 
F. II. G. White note 


8078 

8079 


5087 


2068 


Waggaman, 


$16.50 

10.12 

100.00 

1,000.00 

135.00 

464.89 
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Tnt. from Fehrv. 28th * 
\V. 8. McLeod note 
hit. From Fehrv. 29th ‘ 
F. G. H. White note 
Int. from Fehrv. 29th ‘ 
W. S. McLeod note 
lot. from Fehrv. 29th ‘ 
F. H. G. White note 
Int. from Fehrv. 29th 4 
W. S. McLeod notes 
Int. from Fehrv. 29th 4 
F. H. G. White note 
hit. from April 30th ‘ 
W. S. McLeod notes 
hit. from April 30th 4 
W. E. Bnrford note 
Int. from April 13th 4 
F. H. G. White notes 
Int. from April 30th 4 
W. S. McLeod notes 
Int. from April 27th 4 
F. H. G. White notes 
hit. from April 30th 4 
W. S. McLeod notes 
Int. from April 30th 4 
F. H. G. White notes 
Tnt. from March 30th 4 
W. S. McLeod notes 
Int. from March 30th “ 

Carried Forward 


66 “Exhibit No 


4 4 



. 6.10 


4 4 

5098 . 

. 2,180.56 

4 4 



. 28.09 


4 4 

8042 . 

. 769.23 

4 4 



. 10.11 


4 4 

8059 . 

. 264.14 

4 4 



. 3.47 


4 4 

11103 . 

. 1,084.34 

4 4 



. 14.26 


4 4 

11130 .... 

. 1,159.95 

4 4 



. 15.23 


4 4 

1102 .... 

928.54 

4 4 



. 2.78 


4 4 

1124 .... 


4 4 



. 4.95 


4 4 

4068 .... 

. 10,000.00 

4 4 



. 58.33 


4 4 

4103 .... 

. 1,563.62 

4 4 



. 4.68 


4 4 

7099 .... 

. 650.12 

4 4 



. 2.27 

4 4 

4 4 

10095 .... 

. 1,021.85 

. 3.06 

4 4 

4 4 

10116 .... 

. 1,387.16 

. 4.16 

4 4 

4 4 

3091 .... 

624.11 
. 5.09 

4 4 

4 4 

6091 .... 

. 1,011.73 

. 8.25 


$35,193.50 


3 ,? —Continued. 


Thomas E. Waggaman. In Account with 


Amount forward. 

F. H. G. White note No. 9003. 

Int. from Mar. 2Sth to May 18. 

M. S. McLeod Notes. 

Int. from Mar. 28th to May 18. 

F. H. G. White notes 12095. 

Int. from Mar. 30 to May 18. 

M. S. McLeod notes 12100. 

Int. from Mar. 31 to May 18. 

Amt. rec’d for sodding on Currier place. 50.00 

44 allowed Currier on rear lots. 

“ “ for int. on same. 

See acct. attached. 

Commission at 2% on 41,883.33. 

Amt. reserved for int. etc. 

Amt. due & settled by note of McLeod on 

demand. 52,/20.99 


35,193.50 

1,358.30 

11.30 

1,045.77 

8.88 

1,703.48 

14.38 

2,221.59 

17.77 


278.70 

19.54 

837.00 

10 , 000.00 


52,770.99 52,770.99 

Exhibits Nos 4, 5, 6, and 7 are similar in form to No. 3, and of 
the same general character. No. 4 is dated November 30th, 1897, 
and contains under date of November 29, 189/, the entry note 
of C. M. Coughlin on demand $15,000. 
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No. 5, is dated May 2, 1899, and contains under date of April 19, 
1899, the entry “Demand note of C. M. Coughlin $10,000.00.” No. 

6 is dated January 3, 1900, and contains under date of December 4, 
1899, the entry “By demand note of C. M. Coughlin $10,000.00. 
No. 7 is dated June 3, 1901 and contains under date of May 3, 1901, 
the entry “By demand note of $20,000.00.” 

67 Testimony on Behalf of Defendant. 

Mrs. Clementine Waggaman. 

W as employed in the office of Thomas E. Waggaman between 
twenty-five and thirty years; went with him prior to 1881 as a sort 
of general utility clerk; in 1887 became note clerk and had charge 
of investments; had charge of “List No. 1” which started about 1890. 

“List No. 1” was a series of notes put aside by Mr. Waggaman, 
first at the suggestion of Father W alter, in order to provide invest¬ 
ments of savings of working girls in St. Patrick’s Parish and others; 
to encourage them in the habit of saving. These sums were always 
small and it was not possible to find real estate notes in such amounts. 
At the same time it was necessary to get the money out at interest 
speedily; otherwise the girls would take it back. It was also neces¬ 
sary that these girls should have some sort of a note bearing interest. 
To meet this need the plan was adopted of putting notes, secured on 
real estate, in an envelope and calling them a list, and issuing to 
these small investors a note signed by one of Mr. W T aggaman’s clerks 
for the amount brought in, the notes saying it was secured on a list. 
Afterwards larger sums left with Mr. Waggaman for investment were 
secured in the same way. 

At first only notes secured on real estate were put in a list and 
when notes issued against it equalled the amount in the list another 
list would be started and the same process pursued. 

These lists got to be as high as thirty-seven in number. This 
method of having more than one list continued until about the first 
of January 1895, when thev were consolidated and thereafter all 
were known as “List No. 1.” 

68 After a while Mr. Waggaman, who was extensively en- ) 
gaged in developing suburban proj>erties—Woodley. Cleve¬ 
land Park, Wimer, Goldsborough and other outside land—exhausted 
his supply of notes secured on real estate mortgages in filling out one 
or the other of his lists or list No. 1. Then he conceived the idea 
that his suburban properties were worth what he had paid for them, 
plus whatever sums he had spent, at different times, in their develop¬ 
ment and that a note of one of his clerks for the amount of such ex¬ 
penditures, having on it a marginal notation that it was secured on a 
particular piece of property, without a deed of trust, or its equivalent, 
was good security for “List No. 1.” 

Mr. Waggaman’s expenditures on account of these outside prop¬ 
erties were very considerable and he had to have more money than 
he had then invested in the several properties. Llis idea was that 
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the properties, bv reason of bis spending money on them, and the 
general improvement in country property had increased in value. 

Then he had one or the other of his clerks draw a note to the 
order of H. P. Waggaman, procure his endorsement thereon, write 
on the margin of the note that it was secured on H. P. Waggaman's 
personal note and put that note in “List No. 1" as the basis of 

security for notes issued against it. 

11. P. Waggaman was a man of no financial responsibility at all, 

and was indebted to bis brother Thomas E. Waggaman in a very 
large amount. Sometimes he would have a note of one of his clerks 
drawn for a large amount, largely in excess of what he had paid on 
account of a purchase, writing on the margin that it was secured on 
one or the other of his outside properties, and put that in “List No. 

1” as a basis of security. . . .. A , ., . . 

Witness had immediate charge of tins list from the start. 

bO Everv Monday morning she made a statement on a little pad 
showing Mr. Waggaman how the list stood, that is whether 
or not the notes in the list were equal to or exceeded notes of the 
clerks i«Mied against it. When clerks’ notes outstanding exceeded 
notes in the list. Mr. Waggaman would direct witness to have one ot 
his clerks sign another note, or notes, in sums varying from ten to 
fiftv thousand dollars, write on the margin on what particular piece 
of proper tv it was secured and put that in “List No. 1 as collateral 
Xotes issued to lenders were always signed by one or the other ot 
his clerks and each note stated, after the list- were consolidated in 

1895, that it was secured on “List, No. 1.” 

It was understood in the office that no responsibility on account ot 
these notes was to be assumed by any of the clerks. 1 hey never saw 
or handled the money, except as clerks, but it all vent into Mr \\ ag 
<»annuls personal account at the bank and was used by him for his 
own purposes. Interest was paid quarterly on these notes, with the 
personal check of Mr. Waggaman to the people leaving the money 

with him for investment. „ . 

When monev was brought by an investor to the otbee, it was gen- 

erallv left with the witness, whose office was in the second story ot 
the buildin" What was called an “Investment Statement was then 
i^iied to the person bringing the money, and it showed the name of 
the person the date and the amount. Such statement usually ended 
with the words, “Loan to James B. Nicholson” (or some other clerk) 
“on or before three years, secured by real estate notes, interest pay¬ 
able quarterly at six per cent, followed by the clause the note in the 
above transaction held at office for collection of interest and pr.n- 
ei ml Signed. Thomas E. Waggaman” In most cases the person 
bringing in monev for investment received the investment statement 
" only The note of the clerk given for the amount was 
70 usually kept by Mr. Waggaman and never given to the in- 

vestor, unless specially asked for. . 

Prior to 1900 the notes of clerks issued to investors were in the 

f ; flowing form: 




\V1LLIAM BERL VS. II. ROZTER DULANY, TRUSTEE, ETC. 41 

$—. “Washington, I). C.,-,-. 

On or before — years after date I promise to pay to the order of 
-Dollars for value received, with interest payable quar¬ 
terly at the rate of six per cent, per annum until paid. Principal 
and interest payable at the ofiice of Thomas E. Waggaman, Wash¬ 
ington, D. C. As collateral security for the payment of the above 
note there is deposited with Thomas E. Waggaman certain notes se¬ 
cured upon real estate, which notes are enumerated and described in 
a list known as “List No. One,’ said list l>eing also on file in the 
ofiice of said Waggaman. in case this note or any instalments of in¬ 
terest thereon is not paid at maturity, said Waggaman has the au¬ 
thority at the maturity of this note, or at any time thereafter, in his 
discretion, without advertisement or notice, to dispose of so much of 
said collateral as may be necessary, and apply the proceeds thereof 
to the payment of this note and interest, and the remainder of said 
proceeds, if any, to account for to such persons as may be entitled 
thereto. 

(Signed by a clerk).” 

Endorsed on the back: “The principal of this note when due and 
the interest as it matures is guaranteed by T. E. Waggaman. 

About the beginning of the year 1900 the form of the note was 
changed and shortened. 

71 During the last eight or ten years of Mr. Waggaman's busi¬ 

ness life, most of the money received by him for investment 
was invested on “List No. 1” and used by him in his own business. 
The witness has made a careful examination of his books to ascer¬ 
tain how much money he received for investment from August 1, 
1898, to the time of his bankruptcy, and it is agreed between counsel 
that this list shows $195,327.24, received by Thomas E. Waggaman 
for investment between January 1, 1903 and July 22. 1904,. but 
this testimony is introduced under objection by counsel for plaintiff 
on the ground that it is not relevant or competent for any purpose 
and that it is wholly immaterial what amount of money was received 
by Mr. Waggaman from other investors, especially because there 
is no offer to prove that the plaintiff was made aware of the facts in 

that connection. ... . 

To correspondents and others out of town inquiring about invest¬ 
ments, Mr. Waggaman always wrote a letter similar to the letter writ¬ 
ten to the Bishop of Havana, dated December 20th., 1900, as fol¬ 
lows : 

“December 20. 1900. 

“Rt. Rev. Dear Sir: Your letter is received. I have two ways 
of lending money. One is to hold it on demand, and for that I 
allow 3% interest. The other is to lend it on collateral notes, pay- 
‘able on or before 1, 2, or 2 years, at 0%, payable quarterly. These 
collateral notes are secured by real estate notes, which are of un¬ 
doubted security on Washington real estate. These loans 1 make 
myself from time to time, and have them in what we call List No. 
1 ” and the collateral notes arc issued on them. Tn addition to hav- 
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ing the real estate notes as security, the collaterals are en- 
72 dorsed and guaranteed by me, so that they are just as safe as 
U. S. bonds. The reason the notes are made “on or before” 
is, that in case my loans are paid off, I can take up the note, as I 
don’t wish to pay the 6% interest myself. The notes taken up first 
would be the one year note, those taken up second the two year note, 
and those taken up the last, the three year notes, that is provided my 
securities were paid as 1 have before said. So far I have been able 
to keep the money out. so that none of the notes have been taken up, 
but I always like persons to know the whole facts in the matter 
when 1 make loans for them. Of course in remitting, unless the 


draft was made in U. S. Exchange there will he a loss as there was in 


a matter of vours about which 1 have already written vou. 

t. t. t 

Asking your prayers, I remain 
Very sincerely, 

(Signed) ‘ THOMAS E. WAGGAMAN.” 

“Rt. Rev. Diomede Sbaretti, Rishop of Hanava.” 


During the latter years of Mr. Waggaman s business life witness 
loaned him all her savings amounting to about twenty-nine hundred 
dollars, on “List No. 1” as security. The notes in “List No. 1” 
always remained in the possession of Mr. Waggaman, and most of 
them down to the time of his bankruptcy. In the Spring of 1902 
the Catholic University requested that notes to the amount of Mr. 
Waggaman’s indebtedness to the University should be taken out of 
“list No. 1” and set apart especially for the University. Witness had 
charge of this selection and took out of “List No. 1” the notes de¬ 
manded by the University. These were entered in a book known as 
the C. U. Book, kept in duplicate, one copy in Mr. Waggarnan’s 
office and one by the University officials. It shows what 
73 notes were taken out of the list and set aside for the Univer¬ 
sity. They amount to $876,158.95. 

Witness identifies a note for $52,720.99, dated May 18, 1906, 
drawn to the order of H. P. Waggaman and signed W. Seymore Mc- 
Cleod. Mr. Waggaman told witness to have a note drawn for this 
amount and signed by one of the clerks. The face of the note rep¬ 
resented the amount that had been expended on Cleveland Park 
up to that time. The words “Green Purchase” on the margin of the 
note referred to what was afterwards known as Cleveland Park. 
The note was put into the “List No. 1” by the direction of Mr. Wag¬ 
gaman. 

Witness identifies another note for $31,019.53, dated August 10. 
1898, drawn by IT. P. Waggaman to Thomas E. Waggaman and 
purporting to be secured on Cleveland I ark. It represents the 
amount paid on the purchase money note given at the time Cleve¬ 
land Park was purchased. The original note was taken up and this 
note for the identical sum was signed bv IT. P. Maggaman. Across 
the face of the note was written by Charles S. Drury, a clerk in Wag- 
gaman’s office, “secured bv Cleveland Park.” This note was put 
into “List No. 1” at Mr. Waggaman’s direction. 

Witness also identifies note for $10,000.00, dated December 4, 
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1899, signed by C. M. Coughlan, to the order of H. P. Waggaman. 
noted as being secured on Cleveland Park, and note for $20,000.00, 
dated May 3, 1901, to the order of H. P. Waggaman, signed by 
C. M. Coughlan, and noted as secured on Cleveland Park. Both 
were drawn by the witness at the direction of Mr. Waggaman, and 
by bis direction put into “List No. 1.” All four of these notes were 
in “List No. 1” at the time of his bankruptcy and were turned over 
to the Marshal. Witness also identifies note for $15,000.00, dated 
November 29, 1897, drawn by C. M. Coughlan to the order of H. P. 
Waggaman and noted as secured on the Green Tract and 

74 note for $10,000.00 dated April 19, 1899, to the order of 
Thomas E. Waggaman, signed by C. M. Coughlan noted as 

secured on Cleveland Park or Green Purchase, and says she drew 
both of these notes, at the direction of Mr. Waggaman and put them 
into “List No. 1,” that they were taken out of the list in the Spring 
of 1902, along with a lot of other notes, taken out for the Catholic 
University. The six notes were offered in evidence. 

This witness was allowed to proceed without interruption, or ob¬ 
jection under a stipulation of counsel that all proper objections 
might be reserved by counsel for the plaintiff at the close of her 
direct examination, to have the same force and effect as if seasonably 
taken on the record, at the particular places in the testimony where 
applicable, and at the close of her direct examination counsel for 
plaintiff objects to any and all evidence as to “List No. 1,” in any 
particular as irrelevant and incompetent, and because no suggestion 
of a defense, based upon “List No. 1,” or anything growing out of 
it, or the manner in which it was conducted, is made in the answer 
and further because there is no offer to prove that the plaintiff knew 
of the existence of “List No. 1” or the manner in which it was con¬ 
ducted, or any other detail of the conduct or condition of the business 
of Thomas E. Waggaman. The notes were objected to on the fur¬ 
ther ground that there was no proof or offer to prove that the plain¬ 
tiff knew of their existence or that they were in any such list as de¬ 
scribed. Counsel also objected and moved to strike out on the 
ground that it was hearsay, that part of the testimony of witness de¬ 
tailing the ideas in the mind of Mr. Waggaman, as to his suburban 
properties and the notes to go into “List No. 1”—and on the fur¬ 
ther ground that it must be either the inference of the witness or 
based upon statements made by Waggaman out of the pres- 

75 ence of plaintiff. Counsel further objected to the last two 
notes on the further ground that the Catholic University has 

been settled with and that such settlement is a matter of public rec¬ 
ord in the Court, and to the testimony concerning the savings of wit¬ 
ness as immaterial. 

Mr. Waggaman designated what properties were to be mentioned 
in the note, the amount of the note, and the clerk who was to sign it. 

Cross-examination: 

Of the six notes referred to on direct examination, all are in the 
handwriting of witness, except the one for $31,019.53; that is in the 
handwriting of Charles S. Drury, who is now dead. Witness had 


44 


WILLIAM BERL VS. IT. R0Z1ER DULANY, TRUSTEE, ETC. 


personal and exclusive charge of “List No. 1,” under the direction of 
Mr. Wagganian and reported its condition to him from time to time, 
hut never to any one else. No one else had anything to do with 
“List No. 1,” except during the absence of the witness on her vaca¬ 
tion. or when sick; at those times the assistant note clerk would 
take the place of witness. 

When an investor came to the office, seeking an investment, he 
would 1 so directed to witness, as the jierson in charge of investments; 
witness would receive his money and send it to the cashier with an 
investment statement; the manner in which the money should he in¬ 
vested was directed by Mr. W aggaman, and witness did not usually 
discuss that with investors, but lias done so with persons who have 
had money there for a long time, who had made investments on 
“List. No. 1”; otherwise not. 

Q. What did you do; what was the utmost extent to which you 
ever went in the manner of regulating investments or discussing 
them with investors? A. 1 don t know how to state it. If a person 
had had an investment for several years, 1 would pursue the 
7b same course, 1 did with the first investment. 

Q. You would make out a “List No. 1 note? A. Aes, 


sir. 

When “List No. 1” came into existence there were actually some 
deed of trust notes in it. but in course of time these were almost en¬ 
tirely eliminated, and it came to consist almost- entirely of notes 
made by Mr. Waggaman s clerks. It was a lluctuating varying 
thing, from week to week, and the object of giving the weekly re¬ 
ports to Mr. Wagganian. was that it might be varied and kept in a 

state of balance. ., 

After a note got into “List No. L* it did not get out unless paid. 

All the notes made by the clerks of Mr. \\ aggaman, after the list 
took that form, remained in the list until the failure, that is, except 
those that were taken out for the Catholic I niversity. W hen the 
notes were taken out for the Catholic University, some notes, made 
by Mr. Waggaman's clerks were included; witness does not know 
how many, but knows there were several. 

Such money as came to W< i ^ m ai ^ . — 

the la^t eight or ten vears of his business life, and was not invested 
on “List No. l, v was usually put on some of his property by deed of 
trust, but witness does not know what proportion of the mone\ went 
that wav. The note for $52,720.99, represented money expended 
on Cleveland Park for taxes, improvements and interest—not pur¬ 
chase money, but witness does not know this, except from what Mr. 
Wagganian told her. Thereupon counsel for plaintiff moved that 
the testimonv for plaintiff he stricken out, a* hearsay. Witness does 
not know what the other notes represented, except from what Mr. 
Wagganian told her. 

]f is stipulated between counsel that Thomas E. WaggcLwruui was 
insolvent from Julg ISOS, and continued so until the time 

" bp} redirect the witness testilied that all of the six notes that 

had been offered in evidence had lieen put in “List No. 1” 
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by her at the direction of Mr. Waggaman; that all of these notes ex¬ 
cept the one for $31,019.53 were drawn by her. The amounts were 
indicated by him and also the clerk by whom it was to be signed. 

The note for $31,019.53 is in the handwriting of Mr. Drury, a 
clerk, and bears the genuine signature of II. P. Waggaman. It was 
handed to her by Thomas E. Waggaman and by his direction put in 
List No. 1. 

It is stipulated between counsel that Thomas E. Waggaman was in¬ 
solvent from July 1898, and continued so until the time ol 
78 his bankruptcy; further that the plaintiff had no idea of 
Waggaman’s condition in January 1903, but on the contrary 
supposed him to be a prosperous business man. 

II. Rozier Dulany. 

He is the trustee in bankruptcy of Thomas E. Waggaman ; quali¬ 
fied as such in December 1904. and shortly thereafter received from 
the Marshal of the District of Columbia a list of notes designated as 
“List No. 1,” copy of which he now identifies, being a tabulation, 
itemizing the notes, amounting to $1,274,537.60. lie identifies the 
first four of the notes mentioned by the witness Clementine Wagga¬ 
man, as having been received by him from the Marshal. 

As trustee in bankruptcy of Mr. Waggaman witness filed a bill 
against the Catholic University, about August 1905. to set aside a 
deed of trust on Woodley Park. 1 hen he filed a separate bill, a 
little later, to set aside a Hill of sale on the Art Galleiw. Sometime 
after that a bill was filed by Judge Staley, representing himself and 
other holders of notes on “List No. 1 ” to require the Catholic I ni- 
versitv to return to “List No. 1 the notes that had beendeli\eied to it 
in 1902. Witness was a defendant in that suit. After considerable 
litigation about Woodley Park, and so on. the deed of trust was set 
aside, a compromise was entered into, between the attorneys foi Lie 
Catholic Universitv and witness, and ratified by the Court on the 
10tli. of August, 1910, One of the conditions of the compromise 
\vn* that the Universitv should return to witness all notes, delivered 
to it from “List No. 1” in April 1902. except such ns had been paid. 
Thev had collected some in part and some m full. W ltness identi¬ 
fies, as two of the notes, so returned to him, the last two notes, iden¬ 
tified hv the preceding witness. ... 

O What consideration did von. as trustee in bankruptcy ren¬ 
der to the Catholic University when the litigation was eom- 
70 promised and ended and these notes returned to you? 

Objected to by plaintiff’s counsel as immaterial. 

\ 1 confirmed to them the sums of money which they had col¬ 

lected upon these notes which they had received from 'List No i, 
as collateral security for their principal indebtedness lind l U' l ; 1 * em 
the sum of $275,000.00 out of the general funds of the bankrupt. 

It i« stipulated between counsel that the objections taken to the tes- 
timonv of the preceding witness may he considered as seasonably 
{aken at"he appropriate places in the record, with respect to the testa- 

mony of this witness. 
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Cross-examination: 

The consideration from witness to Catholic University was in part 
for the notes mentioned and in full settlement of their claim, which 
was for $876,000.00, secured hv a mortgage on Woodley Park,.which 
had been set aside by the Trial Court, but from which decree there 
had been an appeal. The compromise also included their claim 
upon the Art Gallery for which they held a bill of sale, the validity 
of which had been attacked in Court. The compromise covered all 
their claims and ended all litigation l>etween witness and the Uni¬ 
versity, and there was no segregation of the amount that was allowed 
or apportioned to the notes in “List No. 1,” as a consideration of the 
return of them. 

Defendant s counsel offered in evidence the schedule of the bank¬ 
rupt, filed October 6th., 1004, page 34 of which is as follows: 


80 “Schedule B. Statement oj All Property of Bankrupt. 

Schedule “B” 1. 

Real Estate. 

Location and Description of All Real Estate Owned by Debtor or 

Held by Him. 


Cleveland Park, Subdivided and Unsubdivided. 

Valuation . 

Held for release. 9,9b0.1b 


$481,941.76 

Secured trusts 
Unsecured “ 


$63,960.16 

158,740.00 


Indebtedness . 

Equity. 

My equity !4 equal- 


$222,700.16 

$222,700.16 

259,241.60 

$129,620.80 


The remaining one half of this property may be owned by H. P. 
Waggaman, John Sherman, et al.” 


It is stipulated and admitted by counsel for the defendant, that no 
claim of ownership of the Cleveland Park property or any interest 
therein, or of the proceeds thereof, or any interest therein, has been 
ascerted by or on behalf of John Sherman or IT. P. "W aggaman, or 
any person for them or either of them, or by or on behalf of any 

other person. 
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This witness was recalled after argument and decision of the case, 
and the granting of a motion for a reargument, under lease to de¬ 
fendant to take further testimony. 

Has made a careful examination of the records of Thomas E. 
Waggaman for letters pertaining to the transaction between Wagga- 
man and Berl; succeeded in finding only the letter of April 17, 
1903, already introduced in evidence. Mr. Waggaman's custom 
seems to have been to keep letters in packages and file them away in 
what is called a Shannon file; a letter received by him with his an¬ 
swer thereto went into these files which run alphabetically; the re¬ 
lily would be press copied on thin paper, the copy attached to the 
letter which was being answered and the two put into the files; has 
found press copy of the letter of Mr. Waggaman written in January 
1904 (referring to letter No. —), but did not find any letter from 
Mr. Berl attached to it. 

Cross-examination: 

Has no knowledge of the methods of business in Mr. Waggaman’s 
office, except what he deduced from what he found there; when Mr. 
Dulany as trustee took charge, witness found considerable confusion 
in the"records and files in Mr. Waggaman’s office. 

II. Rozicr Dulany. 

This witness, the defendant, was recalled for further examination, 
under the same circumstances as the preceding witness. 

Qualified as trustee in bankruptcy of Thomas E. Waggaman on 
December 14th., 1904, and took possession of his office within a day 
or two thereafter; found Mr. John W. Pilling in charge of the first 
floor, and the checks of Mr. Waggaman on the second floor 
82 where Mr. Waggaman had his private office. Found in Wag¬ 
gaman’s office his records, papers, safe, books, check books 
and accounts, covering a period of many years—all his business rec¬ 
ords so far as witness knows. “List No. 1” was turned over to the 
witness by the Marshal, shortly after he qualified. The percentage 
which wiil be paid to general creditors of Thomas E. Waggaman has 
heretofore been estimated by witness as twenty-five; it depends upon 
the price realized for the suburban property, the largest asset now 
being Woodley Park. If the rest of Woodley Park is sold to best ad¬ 
vantage, the dividend to general creditors may reach thirty-five per 
cent., but witness does not think it could be more. 

Cross-examination: 

Taking the most gloomy view of the situation, he estimates the 
dividends to general creditors, conservatively, at twenty-five per cent. 
The unsecured claims are something like a million six hundred thou¬ 
sand dollars. 
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83 Copy of letter from the plnintiff to William 0. Waggaman 
introduced in evidence under stipulation of counsel that it 

was written by plaintiff to said Waggaman, on or about the day of its 
date, and is in reply to a letter from said Waggaman to the plaintiff, 
dated April loth.,* 1003, and is the letter “of the 17th. instant” to 
which plaintiffs letter of April 20th., 1903 (No. 13) was a reply. 

“Nos. 0, S. A 10 East Third St., 

Wilmington, Del., 17 Ap’l, 1903. 

My Dear William : Your favor of 15 enclosing check for $28.) 
received yesterday but as 1 had to go to Phil. 1 was unable to acknowl¬ 
edge it. 1 am very much obliged. 1 can increase this loan to 
$20,000—if Tin*. desires by sending a check at once for $1000— 

1 would prefer to have it this wav as I wanted to make it an even 
sum. Of course if Thus. E. doesn't want it all right—1 suppose al¬ 
though late, my congratulations on the new arrival, are in order. 
If this thing keeps up. you will have more nephews and nieces than 
you will know what to do with and your mental faculties will be fully 
taxed to remember them and their names. How are you getting 
along? How’s business and when do you project paying us a visit? 

With love to all. „ 

(Signed) BEKL. 

84 One of the notes introduced in evidence on the part of the 
defendant the others being practically identical therewith in 

form as “Exhibit C. W. No. 2,” i : as follows: 

“$ 20 , 000 . 00 . Washington, D. C., May 3 d, 1901. 

On demand after date 1 promise to pay to the order of H. P. Wag- 
oaman Twenty Thousand Dollars for value received payable at the 
office of Thos.* E. Waggaman with interest payable quarterly at the 

rate of six per cent, per annum, until paid. TXT 

(Signed) oOUGHLlM. 

Address —. 

Do not destroy this note as it must be shown to get release. No. 

(25.) 

• On margin of note:) Thos. E. Waggaman, Real Estate Broker & 
Auctioneer. Secured [by Deed of Trust]* Cleveland Park. 

(The word- “by Deed of Trust” are printed on the note and have 
a line struck through them. The words “Cleveland Park” are writ¬ 
ten with pen and ink.) 

(Endorsed on back of note:) ( ancelled 1 • S. Internal Revenue 
Stamps $4. Demand notice and protest waived. IT. P. Waggaman. 

jnt. pd. May 3d to July 19, 1901. . .. 

Endorsements of interest paid to Oct. 19, 1901, January 19, April 
19 and Julv 19. 1902; January 19, April 19, July 19, and October 
19. 1903; January 19. April 19. and July 19, 1904. _ 

[* Words in brackets erased in copy.] 
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The foregoing is a summary of the testimony in the above entitled 
cause and is hereby this 8th day of October, 1913, approved as the 
statement of the evidence to be filed and become a part of the record 
for the purposes of appeal to the Court of Appeals of the District of 
Columbia. 

THOS. H. ANDERSON, Justice. 

O. K. 

M1LLAN & SMITH, 

Att’ys for Plaintijj. 

MADDOX & GATLEY, 

Att’ys for Defendant. 

[Endorsed:] Equity. No. 25494. Wm. Berl, Plaintiff, vs. H. 
Rozier Dulany, Trustee of the estate of Thomas E. Waggaman, bank¬ 
rupt, Defendant. Statement of testimony to become a part of the 
record on appeal. Filed Oct. 8, 1913. -T. R. Young, Clerk. Millan 

& Smith, Attorneys and Counsellors at Law, Columbian Building. 
416-418 Fifth Street, N. W., Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2608. William Berl, appellant, vs. H. Rozier Dulany, trustee, &c. 
Court of Appeals, District of Columbia. Filed Oct. 10, 1913. Henry 
W. Hodges, clerk. 
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